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| Note of abbreviations, 1 of the manner 
of quoting authorities. 


M8 .. Ads of Kea of the Seſſion. | 


Books S. Books of Sederunt. 

N. . Books of Regiam Majeflatem. 
9, Att. | Duoniam Attachiamenta. 
L. B. | Leges Burgorum. : 
St. 1. R. 7 Statuta prima Roberii primi, and ſo of 


the other Statutes in Stene's collect. 
Cue” | Sir T. Craig de ſeudis, quoted by the 
5 pghgage and ſeQion of edition 1732, fol. 


Hope Min. Pr. Sir 7. Hope's Minors praQicks, by page 


and ſection of edition 1726, 8v9. 


BM | Viſe. Szair's Inſtitutions, by the book, 


5 title, and ſection. | 

| Banks vol. 1. 2. or 3. Lord Bankton's Inſtitute, by the vo- 
lume, page, and ſection. 

„ Ok 


Tia collections of deciſions. 


Dirl. obſerved by Lord Dirleton. I 
 Gilm. by Preſident Gilmour. 
P. Falte. by Prefident Falconer. | | 
Harc. by Lord Harcarſe, quoted by the 
Dalr. by Preſident Dalrymple. the dee of 
Wo RO by Mr Alexander Bruce. the deciſion, 
K. by Lord Kames. „ 
Falc. vol. I. or 2. bs Mr D. Falconer, 2. vol. 


New Coll. either by a committee of e 


by itſelf, or vol. 2. in 2. vols. _ J 
Bali. by Sir * Balkiar, quoted 
„ by the page and ſection. 
Sbotiſ. Pr. by Sir N. Spotiſaood, J by date of de- 
ö by Lord Fountainball, cition and pur- 
: 2 vols. ) ſuer's name. 
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— 


The 3 collections by Lord Haddington, Sir T. Hope, 
Lord Gosford, Nir Forbes, Mr Bruce, &c. are marked 
Hadd. Hop. Gos. Forb, M. S. Br. MH. S. &c. * the oe. 
of the deciſion and the A 8 name. | | 


The deciſions from 1621 to 1713, not illinguiſhed bs any 
name, are to be found in the printed collection by Lord 


Dary, Viſcount Stair, or Mr da? TY 


As for the deciſions after 1719, which are neither to be found 

in any printed collection, nor in the law dictionary, ſome 
few prior to Nov. 1744, were obſerved by the author. 
And thoſe from that period, down to Nov. 1749, by the 
late Charles Areſtine of Alva, Lord Juſtice Clerk, who 

| had the goodneſs to allow to the author the uſe of his 

moſt valuable papers. | 


Fon Nav. 1735, to Fuly 1744, in ſo far as 
they are contained in a printed collection during the pe- 
riod, are quoted by the dates as oy ſtand in that collection. | 


The ads of parliament before the reign of Fa. VII. are quo- | 
ted by the year of God, and number of the act, accord- 


ing to the edition 1681, fol. 

'The quotations from the Code of the Roman law are mark» 
ed in the uſual way, by the letter C. Thoſe from the 
Pandects have no diſtinguiſhing letter. c 

The references from one part of this treatiſe to another, are | 
marked by the number of the book, title, and ſection. 
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B O 0 K I. 
1. 1. oO. Laws in general. 


AW is the command of. a ſovercign, Law: 
containing a common rule of life Thy = 
his ſubjects. It is divided into the law of 


nature, the law of ip, and civil or muni- 
1 _ law. 


The law of nature is that which God: the Law of 
Sorercian of the univerſe, has prefcribed to all nature. 
men, not by any tormal promulgation, but by 
the internal dictate of reaſon alone. It is Uil- 
covered by a juſt conſideration of the agree- 
ableneſs or giſagreeableneſs of human ac. 

A | tion 


* 07 Lupe in general Book I, 


tions to the nature of man; and it comprehends 
all the duties we owe either to the Supreme Being, 
to ourſelves, or to our neighbour; as reverence 
to God, ſelf defence, temperance, honour to 
our parents, benevolence to all, a ſtrict adhe- 
rence to our engagements, gratitude, c. This 
law is improperly attributed to the brute part 
of the creation; for brutes act from neceſlity, 
and are not capable of proper obedience, nor 


——ͤ — 
OI — 


conſequently of lav. 
Law of 3. he law of nations is alſo the reſult of rea- 
nations. ſon, and has God for its author; but it ſuppoſes 


mankind formed into ſeveral bodies. politic, or 
ſtates; and it compriſes all the duties which- one 
ſtate owes to another. Theſe muſt of neceſſity 
be ſimilar to the duties ariſing between indivi- 
duals, ſince both are dictated by reaſon; ſo that 
what is the law of nature, when applied to men 
conſidered ſimply as ſuch, is indeed the law of 3 
nations, when applied to kingdoms or ſtates. 
From this ſource proceeds the right of war, the : 
— ſecurity of ambaſſadors, the obligations arifing 
trom treaties, &c. The particular uſages of 
nations in their mutual correſpondence, which 
are not neceſſarily founded in reaſon, are no 
part of the law of nations in its proper ſenſe; 
for they are arbitrary, and derive their ſole au- 
| thority from compact, either exprels or preſum- 
ed; and may therefore, without violating the 
; law of nature, be altered: For this reaſon, 
| they ought to be thrown into the claſs of poſi- 


tive laws, whole obligation laſts no longer than 
the agreement upon which it is founded. Of 
this fort, are the ceremonial uſed in receiv- 
ing and entertaining ambaſſadors, the privi- 
leges indulged to ſome of their ſervants, the 

rules 
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rules obſerved in cartels for exchanging pri- 
ſoners of W 8 
4. Civil or municipal law, is that which eve- Civil law. 
ry ſovereign kingdom or ſtate has appropria- _ 
ted to itſelf. The appellation of municipal 
was originally confined to the laws of mus 
nicipia, or dependent ſtates; but it came by 
degrees to ſignify all civil laws without di- 
ſtinction. No ſovereign ſtate can ſubſiſt with- | 
out a ſupreme power, or a right of command- _ 
ing in the laſt reſort; the ſupreme power of 
one age cannot therefore be fettered by any 
enactment of a former age, otherwiſe it would 
ceaſe to be ſupreme. Hence the law lat in | | - 
date derogates from prior laws, J. 4. de conſt. 
F. The law of nature, where it either com- General 
mands or forbids, is immutable, and cannot be Fer- 
| | 2 | | ties of the 
controlled by any human authority; but where, of na- 
that law does no more than confer a right, with- ture. | 
out obliging us to uſe it, the ſupreme power 
may diveſt us thereof, in whole or in part. 
Thus, certain natural rights in point of dreſs, 
game, commerce, Tc. are brought frequently, 
by poſitive enactment, under ſuch. reſtrictions 
as the legiſlator thinks molt proper for the com- 
mon intereſt. It ſufficiently appears, that a 
lanction is annexed to the law of nature by its 
author, from the diſquiet that fills the conſcience 
upon a tranſgreſſion thereof, though the per- 
lon guilty thould be without the reach of hu— 
man penalties; But certain laws of nature, as 
gratitude, charity, benevolence, &c. have not 
been guarded with penalties by the poſitive e- 
nactment of any ſtate, but are left entirely to 
the conſcience, . | 


6. Though 
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Promul- 6. Though the laws of nature are ſufficiently 
gat an Cf publiſhed by the internal ſuggeſtion of natural 
_—_ light, civil laws cannot be confidered as a rule 
for the conduct of life, till they are notified to 
thoſe whoſe conduct they are to regulate. The 
Scots acts of parliament were, by our moſt an- 
cient cuſtom, proclaimed in all the different 
ſhires, boroughs, and baron-courts of the king- 
dom, 1425, c. 67,—1457, c. 89. But, after 
our {tatutes came to be printed, in conſequence. 
Of. 1540, C. 127. har TOR which was no 
longer neceſſary, was gradually neglected; and 
at laſt, the publication of our laws, at the mar- 
ket.crofs of Edinburgh, was declared ſufficient ; 
and they became obligatory forty days thereaf- 
ter, 1581, c. 128. Britiſh ſtatutes are deemed 
ſufficiently notified, without formal promulga- 
tion; either becauſe the printing is truly a pu- 
blication, or becauſe every ſubject is by a maxim 
of the Engliſh law, party to them, as being pre- 
ſent in parliament, either by himſelf or his re- 
preſentative. After a law is publiſhed, no pre- 
tence of ignorance can excuſe the breach of it. 
#4, g. pr. et & 3. de jur. of factdign. 

. Declara 7. As laws are given for the rule of our con- 
tory Jaws. duct, they can regulate future caſes only; for 
alt actions, being out of our power, can admit 
of no rule. Neclaratory laws form no exception 
to this; for a ſtatute, where it is declaratory of 
a former law, does no more than interpret 1ts 
meaning; and it is included in the notion of 
interpretation, that it muſt draw back to the 

date of the law interpreted. | 
Divine 8. God himleli gave by Moſes to the Jews, 
ee a body ot poſitive laws, which fettled not on- 
Ivy their public polity, but private right; but, 
| | 28 
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as that law was directed to the Jews alone, and 
almoſt wholly framed with a ſpecial view to the 
Jewiſh conſtitution, and to the genius of that 
people, it is but a ſmall part of it which has 
been adopted by the legiſlature of other coun- 

tries into their ſyſtem of laws. 1 | 
- 9. The Roman laws were, toward the middle Roman 
of the ſixth century, reduced by the Emperor law. 
Juſtinian into one body, which conſiſts of the 
Digeſts or Pandects, the Inſtitutions, the Code, 

and the Novels. Upon the irruption of the 
Lombards into Italy, ſoon after Juſtinian's death, 
this law became almoſt forgotten, till the year 

1130, when a copy of the Pandects having 
been recovered at Amalphi, it was taught by au- 
thority in the ſchools o italy, and from thence 
ſpread quickly over Europe. he Roman law, 
trom its peculiar beauty and elegance, got the 

_ appellation of e civil law, though that epithet 
was applicable origin-lly to the laws of all coun- 
tries alike. In ſeveral acts of parliament, this 
law, ſometimes by itſelf, 1540, c. 69.—1585, 

c. 18. and ſometimes in conjunction with the ca- 
non law, 1540, c. 80.—1551, c. 22. goes un- 
der the name of the common law. Where the 
exprellion in the act is fuller, tbe common laws of 
the realm, it ſignifies perhaps our own ancient 
pp law, 1593, c. 79.—1584, c. 131. 

& C. | = 5 5 
10. Soon after the recovery of the Pan. Canon 
dects, a body of law was formed under the l. 
direction of the Biſhop of Rome, ſtiled the 
„„ £1 Canon 
The epithet of common law is uſed by Engliſh lawyers, 


2 de note their mo{t antient cuſtomary lau, anterior to 
Rat ute. Black Pons, Tntrod, $:07 3. | | 


| | qt 


Canon Law. It contained rules, not only for 
informing the conſcience, but for the fixing of 


property, civil as well as eccleſiaſtical ; and had 


the authority of law, in the countries where 
the Pope was temporal ſovereign : But all the o- 
ther nations of Chriſtendom, even thoſe which 
acknowledged the See of Rome, thought them- 
ſelves at liberty, in fo far as it related to civil 


right, either to reject it, or to receive it with 
ſuch limitations as they judged proper. The ca- 


non law conſiſts of the Decretum, which, in imi- 
tation of the Roman Digeſts, was compoſed by 
Gratian, a Benedictine Monk, from the judg- 
ments of the fathers, doctors, and church-coun- 


cils; and of the decretal epiſtles, which, after 


the pattern of Juſtinian's code, is a collection 


of the reſcripts and conſtitutions of the Popes. 


Law of 11. The municipal law of Scotland, as of 
Scotland. moſt other countries, conſiſts partly of ſtatuto- 
Ty or written law, which has the expreſs au- 
thority.of the legiſlative power; partly of cuſto- 

mary or unwritten law, which derives force 

from its preſumed or tacit conſent. . _ 


Our writ- 12. Under our ſtatutory or written law is 


ten law. comprehended, firſt, our acts of parliament; not 
Acts of thoſe only which were made in the reign of 
Parlia- James I. of Scotland, and from thence down 
ment. 3 N . | 
to our union with England in 1707, but ſuch 


of the Britiſh ſtatutes enacted ſince the union 


as concern this part of the united kingdom, 
Regiam 13. lhe remains of our ancient written law 


majeſta- were publiſhed by Sir John Skene, clerk-regi- 


tem. ſter, in the beginning of the laſt century, by li. 


cence of parhament, Index to unprinted acts, 


1607, No. 31. The books of regiam majeſta- 
ten, to which the whole collection owes its title, 
| ſeem 
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ſeem to be a ſyſtem of Scots law, written by a 
private lawyer at the command of David I.; and 
though no expreſs confirmation of that trea- 
tiſe by the legiſlator appears, yet it 18 ad- 
mitted to have been the ancient law of our 
kingdom, by expreſs ſtatutes, 1471, c. 48.— 
1487, c. 115. The borough-laws, which were 
alſo enacted by the ſame King David, and the 
ſtatutes of William, Alexander II. David II. 
and the three Roberts, are univerſally allow- 
ed to be genuine. Our parliaments have once 
and again appointed commiſſions to reviſe and 
amend the Regiam maje/tatem, and the other an- 
cient books of our law, and to make their re- 
port, 1425, c. 54.—1487, c. 115 —1633, c. 
20. ; but as no report appears to have been 
made, nor conſequently any ratification by par- 
= liament, none of theſe remains are received, as 
of proper authority, in our courts; yet they 
are of excellent ule in proving and illuſtrating 
our moſt ancient cultoms. _ Des 
[5 14. Our written law comprehends, 2. the Aas of 
acts of Sederunt, which are ordinances for re. Sederunt. 
gulating the forms of proceeding, before the 
court of ſeſſion, in the adminiltration of juſtice, 
made by the judges, who have a delegated 
power from the legiſlature for that purpoſe, 
1540, c. 93. Some of theſe acts touch upon 
gwatter of right, which declare, what the judges 
oapprehend to be the law of Scotland, and what 
they are to obſerve afterwards as a rule of 
Judgment. . 5 
4 15. The civil and canon laws, though they The au- 
are not perhaps to be deemed proper parts of thority of 
our written law, have undoubtedly had ee ee, 
greatelt influence in Scotland. The powers e 
e 5 non laws. 
| fe .... exerciſed: : 
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And a ſpecial ſtatute was judged neceſſary, up- 


on the reformation, to reſcind ſuch of their 


conſtitutions as were repugnant to the Proteſ- 
tant doctrine, 1567, c. 31. From that period, 
the canon law has been little reſpected, except 
in queſtions of tithes, patronages, and ſome 
few more articles of eccleſiaſtical right : But 
the Roman continues to have great autuority 
in all caſes, where it is not derogated from by 


ſtatute or cuſtom, and where the genius of our 


law ſuffers us to apply it ; 1493, c. 51.—1 540, 
c. 70.—1587, c. 31. 


10. Qu uuwritten or cuſtomary law, is that 


ten law or which, without being expreſsly enacted by ſta- 


cuſtom. 


Its pro- 


perties. 


tute, derives its force from the tacit conſent of 
King and people; which conlent is preſumed 


from the ancient cuſtom of the community, . 


32. § 1. de legib. as the laws of primogeniture 


and ſucceſſion, the legitim, terce, courteſy, Wc, 


No preciſe time can be fixed, as neceſſary for 
conſtituting this fort of law; becauſe ſome 
things require in their nature longer time and 
a greater frequency of acts to eſtabliſh them, 
than others. Cuſtom, as it is equally founded 
in the will of the lawgiver with written law, 
has therefore the ſame effects: : Hence, as one 
ſtatute may be explained or repealed by ano- 
ther, ſo a ſtatute may be explained by the u- 
nitorm practice of the community, /. 37. de 
legib. and even go into dijuſe, by a poſterior 
contrary cuſtom. But this power of cuſtom to 


derogate from prior ſtatutes, is Se con- 
fined 


wiſed by our ſovereigns and our judges, 
Aae been juſtified upon no other ground, than 
that they were conformable to the civil or ca- 
non laws, 1493, c. 51.— 1540, c. 69 &c. 
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fined by lawyers to ſtatutes concerning private 
right, and does not extend to thoſe which re- 
gard public policy. n 

17. An uniform tract of the judgments or Decifions 
deciſions of the court of ſeſſion, is commonly of the 
| conſidered as part of our cuſtomary law ; and feſſon. 
without doubt, where a particular cuſtom is - 
thereby fixed or proved, ſuch cultom of itſelf 
conſtitutes law: But deciſions, though they _ 
| bind the parties litigating, have not, in their 
own nature, the authority of law in fimilar 
caſes; yet, where they continue uniform, great 
weight is juſtly laid on them. Neither can the judg. 
judgments of the houſe of Peers of Great Bri- ments of 
| tain reach farther than to the parties in the the houte 
appeal, ſince in theſe, the Peers act as judges, f Feels. 
not as lawgivers; nevertheleſs, where a fimilar 
judgment is repeated in the court of the laſt re- 
fort, it muſt have the ſtrongeſt influence upon 
the determinations of inferior courts. | 1 
18. By the rules of interpreting ſtatute law Interpre- 
received in Scotland, an argument may be uled tation 0; 
rom the title to the act itleif, à rubro ad ni- laws. 
== nm ; at leaſt, where the rubric has been ei. 
ber originally framed, or atterwards adopted 
y the legiflature *. Ihe preamble or narrative, 
1 We hich recites the inconveniencies that had ariſen 
rom the former law, and the cauſes inducing. 
he enactment, may allo lead a judge to the ge- 
eeral meaning of the ſtatute. But the chief 
eight is to be laid on the ſtatutory words. 
19. Laws, being directed to the unleurned 
Ps well as the learned, ought to be conſtrucd 
n their moſt obvious meaning, and not ex- 
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plained away by ſubtle diſtinctions; and no 


law is to ſuffer a figurative interpretation, 

where the proper ſenſe of the words is as com- 

modious, and equally fitted to the ſubject of 

the ſtatute. Laws ought to be explained ſo 

as to exclude abſurdities, /. 19. de legib.; and 

in the ſenſe which appears moſt agreeable to 

former laws, J. 28. cod. t. to the intention of 

the lawgiver, J. 17. 18. cod. 1. and to the gene- 

ral frame and ſtructure of the conſtitution. In 

P. ohibi · prohibitory laws, where the right of acting 1s 

iory laws taken from a perſon, ſolely for the private ad- 

vantage of another, the conſent of him, in 

whole behalf the law was made, ſhall ſupport 

the act done in breach of it; but the conſent 

of parties immediately intereſted has no effect 

in matters which regard the public utility of a 

| Nate, J. 38. de pact. Where the words of a 

| ſtatute are capable but of one meaning, the 

ſtatute muſt be obſerved, however hard it may 

bear on particular perſons, JI. 12. §. 1. qui et a 

ws : Neverthelels, as no human ſyſtem of 

aws can comprehend all poſſible caſes, more 

may be ſometimes meant by the lawgiver than 

is exprefled ; and hence certain ſtatutes, where | 

Interpre- extention is not plainly excluded, may be ex- 

tation bY tended beyond the letter, to ſimilar and omit- 

3 ted cales; others are to be confined to the ſta- 
tutory words. e 

Strick in. 29+ A ſtrict interpretation is to be applied, 

rerpreta- 1+ To correctory ſtatutes, which repeal or re- 

tion. ſtrict former laws, /. 14. de legib. and to ſta- 

tutes which enact heavy penalties, or reſtrain 

the natural liberties of mankind. 2. Laws, 

made on occaſion of preſent exigencies in 2 

ſtate, ought not to be drawn to ſimilar caſes, 


after 
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TI r. 1. 5 Of Laws in general, _.'F$ 


after the preſſure is over. 3. Where ſtatutes 
eſtabliſh certain ſolemnities as requiſite to 
deeds, ſuch ſolemnities are not ſuppliable by 


equivalents ; for ſolemnities loſe their nature, 


when they are not performed ſpecifically. 
4. A ſtatute, which enumerates ſpecial caſes, 
is, with difficulty, to be extended to caſes not 
expreſſed ; but, where a law does not deſcend 
to particulars, there is greater reaſon to ex- 
tend it to ſimilar caſes. - 5. Statutes, which 
carry a diſpenſation or privilege to particular 
perſons or ſocieties, ſuffer a ſtrict interpreta- 
tion ; becauſe they derogate from the general 
law, and imply a burden upon the reſt of the 


community: But at no rate can a privilege 


be explained to the prejudice of thoſe in 
whoſe behalf it was granted. As the only 
foundation of cuſtomary law is uſage, which 
conſiſts in fact, ſuch law can go no farther 
than the particular uſage has gone. 


21. All ſtatutes, concerning matters ſpecial- Ample 


ly favoured by law, receive an ample inter- interpre- 
fbation 


pretation; as laws for the encouragement o 
commerce, or of any uſeful public undertak- 
ing, for making effectual the wills of dying 
perions, for reſtraining fraud, for the ſecurity 


ot creditors, c. A ſtatute, though its ſubject- 


matter ſhould not be a favourite of the law, 
may be extended to fimilar cafes which did not 


3 exiſt when the ſtatute was made; and for 
which, therefore, it was not in the lawgiver's 


power to provide. 
22. Every ſtatute, however unfavourable, 


mut receive the interpretation neceſſary to 


give it ettect: And, on the other hand, in the 
extention of favourable laws, ſcope mult not 


be 


ſariſdic- 
tion. 


The King 


firſt conſideration. 


12 V Furiſaidlion and Book I. 
be given to the imagination, in diſcovering re- 
mote reſemblances; the extention muſt be li. 
mited to the caſes immediately ſimilar. Where 
there is ground to conclude, that the legiſlature 
has omitted a caſe out of the ſtatute purpoſe- 
ly, the ſtatute cannot be extended to that caſe, 


let it be ever ſo ſimilar to the caſes expreſſed. 


Tir. 2. 97 Juriſclictian and Judges in 


general. 


HE objects of law are perſons, things, 
A and actions: Among perſons, judges, 
who are inveſted with juriſdiction, deſerve the 
Juriſdiction is a power 
conferred upon a judge or magiſtrate, to take 
cogniſance of, and decide caules according to 
law, and to carry his ſentences into execution. 
That tract of ground, or diſtrict, within which 
a judge has the right of juriſdiction, is called 
his territory: And every act of juriſdiction, 
exerciſed by a judge without his territory, ei- 
ther by pronouncing ſentence, or carrying it 
into execution, is null, J. 20. de juriſd.— 
Ss mw 1671. Millar. 

The ſupreme power, which has the right 


the toun- of une laws, falls naturally to have the 
tain of ju. right of erecting courts, and appointing judges, 


riſdiction- 


who may apply theſe laws to particular caſes: 
But, in Scotland, this right has been, from our 
earlieſt times, intruſted with the Crown, as 
having the executive power of the ſtate. In 
our ſupreme courts of Seſſion and Exchequer, 
not only proceſs, but execution of diligence, 
runs in the name of the Sovereign; notwith- 
ſtanding 
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Trr. 2. Judges in general. 13 


ſtanding which, theſe courts have a proper ju- 
riſdiction, ſeeing all their neceſſary writs, both 


of proceſs and execution, iſſue under their own . 


direction. | 


z. JuriſdiQion was, by the Roman law, either Juriſdic- 


voluntary or contentious. Voluntary, was that on, 9” 


which related to matters that admitted of no 


luntary 
and con- 


oppoſition ; and therefore might be exerciſed tentious; 


by any judge, and upon any day, and in any 
place. Contentious, was that which was ex- 


erciſed in debatable matters, which were, by 
their nature, capable of receiving a judicial dif- 
cuſſion ; and this ſort could not be proceeded. 


in, but upon a lawful day, in court, and by that 
judge alone who was competent to the ſuit. 
The judicial ratifications of women cloathed 


with huſbands, may be clafſed among the acts of 


voluntary juriſdiction, F. 3. Feb. 1688. Cochrane. 


4 juriſdiction is either ſupreme, inferior, ſ{1prems, 
or mixed. That juriſdiction is ſupreme, from 


which there lies no appeal to a higher court. 
Though the Britiſh Houſe of Peers is, fince the 
union of the two kingdoms, our only ſupreme 
court in a ſtrict acceptation, our courts o. Sel- 


fion, Juſticiary, and Exchequer, may ſtill be 


called ſupreme in a lower ſenſe; as their juriſ- 
diction is univerſal over the whole kingdom, 
as the ſentences of all other courts are ſubject to 
the review of one or other of them, and as their 


tentences can be brought under review by no 


court proper to Scotland, Inferior courts, are 


thole whoſe ſentences are ſubject to the review of 


the ſupreme courts, and whole juriſdiction is con- 


fined to a particular county, borough, or other 
territory; as ſheriffs, juſtices of the peace, 


magiſtrates of boroughs, inferior admirals and 
8 commiſſaries, 


tnferior, 
and” mix» 
ed 3 


14 Of Juriſdiction and Book I. 
commiſſaries, barons, c. Mixed juriſdiction 
participates of the nature both of the ſupreme 
and inferior: Thus, the Judge of the High 
Court of Admiralty, and the Commiſſaries of 
Edinburgh, have an univerſal juriſdiction over 
Scotland, and they can review the decrees of 
inferior admirals and commiſſaries; but, ſince 
their own decrees are ſubject to the review of 
the Courts of Seſſion or Juſticiary, they are, in 
that reſpect, inferior courts 
civil and 5. Juriſdiction is either civil or criminal: 
criminal; By the firſt, queſtions of private right are de- 
cided ; by the other, crimes are puniſhed. But, 
in all juriſdiction, though merely ciyil, there is 
a power inherent in the judge to puniſh, either 
corporally, or by a pecuniary fine, thoſe who 
offend during the proceedings of the court, or 
vo ſhall afterwards obſtruct the execution of 
the ſentence ; omnia enim cum juriſdiftione con- 
cedi videntur, fine quibus juriſdiftio explicari ne- 
quit, I. 2. de juriſd. V; OE ON 
privative 6. Juriſdiction is either privative or cumula- 
and cu- tive, Privative juriſdiction, is that which be- 
mulative 3 longs only to one court, to the excluſion of all 
others. Cumulative, otherwiſe called concur- 
rent, is that which may be exerciſed by any 
one of two or more courts, in the fame cauſe. 
In civil cumulative juriſdiction, the private 
purſuer has the right of election before which 
of the courts he ſhall ſue; but as in criminal 
queſtions which are proſecuted by a public of- 
ficer of court, a colliſion of juriſdiction might 
happen, through each of the judges claiming 
the exerciſe of their right, that judge, by whoſe 
warrant the delinquent is firſt cited or appre- 
hended, (which is the firſt ſtep of juriſdic- 
85 tion), 


Tir. 2. Judges in general. 15 


tion), acquires thereby (jure praeventionis, ) 

the excluſive right of. judging in the cauſe. 

But no citation by the procurator-fiſcal, or pub- 

lic proſecutor of one court, which is ſimply in- 
tended ad vindictam publicam, can bar the pri- 

vate party injured from bringing his proceſs for 
damages, which is a right merely civil, before 

any other competent court, 9. Nov. 1672, Scot. 
Gosford, July 1. 1673. Fork. 3 
7. All rights of juriſdiction, being originally perſonal 
granted in conſideration of the fitneſs of the. and 
grantee, were therefore perſonal, and died with eritable 
himſelf. But, upon the introduction of the 
feudal ſyſtem, by which certain juriſdictions, as 

of ſheriff-ſhip, regality, Mc. were annexed to 
lands, theſe juriſdictions became patrimonial 

and deſcendible to heirs, as well as the lands 

to which they were annexed ; and even after 
ſheriff. ſhips ceaſed to be territorial, by the So- 
vereign's reſuming the juriſdiction to himſelf 

from the proprietors of the lands to which it 

was originally annexed, Cr. 104. F. 14. the 
crown frequently made heritable grants of them 

to others: But, by 20. Geo. II. c. 43. all heri- 

table juriſdictions, except tho of admiralty, 

and a ſmall pittance reſerved to barons, are 

either aboliſhed, or reſumed and annexed to the 
crown. VGP dE ae 
38. Juriidiftion is either proper or delegated. proper 
Proper juriſdiction, is that which belongs to a and 
judge or magiſtrate himſelf, in virtue of his aer. 
office. Delegated, is that which is communi- 
cated by the judge, to another who acts in his 
name, called a depute or deputy. Ihe ſheriffs 
appointed by the juriſdiction act are improper- 
ly termed ſheriffs.depute. Where a deputy 
„„ | aphpoints 
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16 V Furiſdidtion and Book I. 


appoints one under him, he is called a ſubſti- 
tute. No grant or juriſdiction, which is an of- 


ſiee requiring perſonal qualifications, can be de- 


been given in all perſonal grants of ſheriff. ſhip, 


legated by the grantee to another, without an 
expreſs power in the grant. Such power has 


ſtewartry, admiralty, c.; but juſtices of the 
peace and magiſtrates of burghs have no power of 


Civil juriſ- 


diction is 
founded, 


iſt, ratione t 


domicilit ; 


deputation. In patrimonial juriſdiction, as it was 


poſlible the heritable officer might be incapable 
of rightly diſcharging the office in proper per- 


ſon, he was impowered to appoint deputies, for 


whom he ſhould be anſwerable, 1424, c 6. 


9. Civil juriſdiction is founded, 1. ratione 


domicilii, if the defender has his domicile within 
he judge's territory. A domicile is the dwell- 
ing place where a perſon lives, with an inten- 
tion to remain; and cuſtom has fixed it as a 
rule, that reſidence for forty days founds juriſ- 


diction. If one has no fixed dwelling place, 
c. g. a ſoldier, or a travelling merchant, a per- 


ſonal citation againſt him within the territory, 
is ſufficient to found the judge's juriſdiction o- 


ver him, even in civil queſtions, F. 12. Nov. 


2. Ration: 


rei ſitae. 


1709, Lees. As the defender 1s not obliged to 
appear before a court to which he is not ſub- 
ject, the purſuer muſt follow the defender's do- 
micile, Actor ſequitur forum rei. it 

10. It is founded, 2. ratione rei ſitae, if the 
ſubject in queſtion lie within the territory. If 
that ſubject be immoveable, the judge, whoſe 


juriſdiction is founded in this way, is the ſole 


judge competent, excluding the judge of the 
domicile; for an immoveable ſubject cannot 
ſhitt places; and mult therefore be reſtored in 
that place where it is ſituated. 771 
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Tir. 2. Judger in General. 17 


11. Where one, who has not his domicile Letters ef 
within the territory, is to be ſucd before an fupple- 
inferior court ratione rei ſitae, the Court of ment. 
geſſion muſt be applied to, whoſe juriſdiction 
is univerſal, and who, of courſe, grant letters 
of ſupplement to cite the defender to appear 
before the inferior judge. Where the party 
to be ſued reſides in another kingdom, and has 
an eſtate in this, the Court of Seſſion is the only 
proper court, as the commune forum to all per- 

{ons reſiding abroad; and the defender, if his 
eſtate be heritable, is conſidered as lawfully 
ſummoned to that court by a citation at the 
market-croſs of Edinburgh, and pier and ſhore 
of Leith: But where a ſtranger, not a native 
of Scotland, has only a moveable eſtate in this 
Kingdom, he is deemed to be ſo little ſubject 
do the juriſdiction of our courts, that action 
cannot be brought againſt him, till his effects 
be firſt attached by an arreſtment juriſdictionis 
fundanaag cauſa, Harc. 487. which is laid on by 

a warrant iſſuing from the fupreme courts of 
SGWeſſion or Admiralty, or from that within whoſe 
= territory the ſubject is ſituated, at the ſuit of the 


creditor. - | | 

12. A judge may, in ſpecial caſes, arreſt or Arreſt- 

ſecure the perfons of ſuch as have neither do. ment of 

micile nor eſtate within his territory, even for ſtrange 

civil debts. Thus, on the border between 

| Scotland and England, warrants are granted of 

courle by the judge ordinary of either ſide, a- 

= gainſt thoſe who have their domicile upon the 

oppoſite fide, for arreſting their perlons, till 

they give caution judicio ſiſti: And even the 

perlons of citizens or natives may be ſo ſecured, 

where there is. juſt reaſon to ſuſpect that they 
J - "WE 


Grounds 

of decli- 

nature. 

1. Ration? 
cauſac ; 


2. Ratime 


Jußpecti jus 
dicts ; 


18 0 Juriſdiction and Book . 


are in meditatione fugae, i. e. that they intend 
ſuddenly to withdraw from the kingdom; up- 
on which ſuſpicion, the creditor who applies for 
the warrant muſt make oath. An inhabitant 
of a borough royal, who has furniſhed one who 
lives without the borough, in meat, clothes, or 
other merchandiſe, and who has no ſecurity for 
it but his own count-book, may arreſt his fed. 
e till he give ſecurity judicio iti, 1672, c. 8 
A judge may be declined, i. e. his juril. 
diction diſowned judicially, 1. ratione cauſae, 
from his incompetency to the ſpecial cauſe 
brought before him. Thus, the Court of Sel. 
fion may be declined in criminal cauſes, infe. 
rior judges in declarators of property, &c. 2. 
Ratione ſuſpedli judicis ; where either the judge 
himſelf, or his near kinſman, has an intereſt in 
the ſuit. Where a company is conſtituted by 


patent or act of Parliament, by which a public 


benefit is intended, a. judge cannot be declined 
in the cauſe of ſuch company, merely becauſe 
he is a proprietor ; an example of which we 


have in our bank companies; ſee Voet. Com. tit. 


de judic. C. 45. The judges of the Seſſion 
were, by 1594, c. 212. diſqualified from voting 
in the cauſes of their fathers, brothers, or ſons: 
But, by 1681, c. 13. one rule is laid down for 
all judges, ſupreme and inferior, that no judge 
can vote in the cauſe of his father, brother, or 
ſon, either by conſanguinity or affinity; nor in 
the caule of his uncle or nephew by conſan- 
guinity. A deputy may be declined, as ſuf- 


| pected, where the principal judge is a party, 


1555, c. 39. §. . except in cauſes in which 
lie is authoriled to hot by ! ſtatute, 


1579, C. 84. JE 
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14. Judges may be declined, 3. ratione pri. 3. Ratione 
vilegii; where the party is by privilege ex: ?riviegih. 
empted from their juriſdi&ion : Thus all mem. 
bers of the College of Juſtice may decline the 


juriſdiction of inferior judges, 1555, c. 39. 


But, as ſuch privilege has no operation till it 

be pleaded, therefore, if declinature be not pro- 

poned, the judge may proceed in the cauſe. 

The privilege, exempting members of Parlia- 

ment from civil juriſdiction, ſitting the Parlia- 

ment, is ſo ſtrongly founded, that action can- 

not proceed againſt them, unleſs they expreſsly 

wave their privilege. e „ 
15. Prorogated juriſdiction (juriſdiftio in Proroga- 

ronſentientes is that which is, by the conſent of pr prong 

parties, conferred upon a judge, who, without 

ſuch conſent, would be incompetent. A defen- x, re. 

der's abſence does not infer his conſent ; the quires, 1. 


I decree will be void, as pronounced a non ſuo ju- conſent of 
| dice, if an explicit conſent be not adhibited, or Parties; 
| ſome poſitive act done by the defender, import- 


ing conſent, e. g. exhibiting defences in cauſa; 
becauſe, where a judge is incompetent, every 
ſtep he takes muſt be null, till his juriſdiction 
be made competent by the party's actual ſub- 
miſſion to it. It is otherwiſe where the judge 
is competent, but may be declined by the party 
upon privilege, /upr. F$. 14. Where the de- 


fender pleads a declinature which is repelled, 
prorogation is not inferred, though he ſhould 
RE 2fterwards offer defences in cauſu, J. 29. July 
TA 1696, Shao. | N | 


16. A clauſe, conſenting to the regiſtration Does a 


| of a writing in the books of a judge's court, elaute for 


doe a ; | he EP 767 3 , regiſter - 
s not imply a prorogation of that judge 5 og im 


Jjuriſdiction, in any queſtion that may be mo. port con- 


ved ſleat? 


2. 
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2. Juriſ- 
diction in 
the judge. 


Pre rogatio 
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ved afterwards upon the effe& of the writing ; 
ſuch conſent is limited to the regiſtration, 
which is quodammodo juriſdiftionis voluntariae, 
and 1s not to be ſtretched, by implication, to 
acts of contentious juriſdiftion. — 
17. In order to prorogation, the judge muſt 
have juriſdiction, ſuch as may be prorogated, 
J. 1. de judic. Hence, prorogation cannot be 
admitted, where the judge's juriſdiction is ex- 
cluded by ſtatute; which ſeems to be the caſe 
of 1681, c. 13. Hence likewiſe, no conſent 


can prorogate the juriſdiction of a judge whoſe 


commiſſion is vacated, or its term expired; nor 
of a judge while he is out of his territory. But 


2 defender, though his domicile be without a 
judge's juriſdiction, may, if cited within the 


territory, ſubject himſelf to the juriſdiction, by 

appearing in court, and offering peremptory 

defences, 23. Feb. 1627, Service.  __ 
18. In queſtions of civil juriſdiction, a judge, 


de cauſa in who was only conſtituted to a certain fort of 


cauſam. 


cauſes, might, by the Roman law, have had 
his juriſdiction prorogated to cauſes of a dif- 
ferent nature, I. 1. C. de juriſd. amn. jud. By 


our practice, ſuch prorogation is rejected, P. 


Faule. 13. Yet, where the cauſe is of the ſame 
nature, with thoſe to which the judge is com- 
petent, though law may have confined his ju- 
riſdiction within a certain ſum, parties may pro- 
rogate it above that ſum, unleſs where proro- 
gation is prohibited; an inſtance of which pro- 
hibition we have in the juriſdiction of barons, 
as reſtricted by 20. Geo. II. c. 43. Proro- 
ation is not admitted in the King's cauſes; 
for the interelt of the crown cannot be hurt by 
the negligence. of its officers, in the manage- 
| 5 ment 


* 


R 


e Re oor idere Mirae io ondd 
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ment of proceſſes, 1600, c. 14—19·. Jon, 


7 Eyres. 

19. All judges muſt at tber admiſſion ſweaty Chad 
1. The oath of allegiance, and ſubſcribe the af- be taken 
| ſurance, 1693, c. 6. 2. The oath of abjuras by judges. 
tion, which was firſt impoſed 6. An. c. 14. and 
has been fince continued by ſeveral Britiſh ſta- 
tutes. 3. The oath of ſupremacy, 1. Geo. I. c. 


13. Laſtly, the oath de deli adminiſtratione. 


20. A party who has either properly declin- Letters of 


| | ed the juriſdiction of the judge before whom advoca- 


he had been cited, or who thinks himſelf ag. tion; 
grieved by any proceedings i in the cauſe, may, 
before decree, apply to the Court of Seffion to 

iſſue letters of advocation for calling the action 

from before the inferior court to themſelves. 

The grounds, therefore, upon which a party 

may pray for letters of advocation, are incom- 
petency and iniquity. Under incompetency, is Upon ind 
| comprehended not only defect of juriſdiction, — : 
but all the grounds of declining a juriſdiction, fency ; 
in itſelf competent, ariſing either from ſuſpi- 

cion of the judge, or privilege in the parties. 


A judge is faid to commit iniquity, when he Upon ini- 


either delays juſtice, or pronounces ſentence, duity; 
in the exerciſe of his Jn contrary to 

law. 

21. Though the grounds, on which letters of Effet of 


Za dvocation proceed, are perſonal, reſpecting that advocas 
Judge alone who is incompetent, or who has tion. 
committed iniquity; yet their ſtyle carries an 
injunction to all inferior judges not to proceed 

in the cauſe: And, even where that part of 

j . happened to be omitted, the nature of an 


advocation was adjudged ro imply a general 


till 
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till the advocation be intimated, it can neither 
reſtrain judges from deciding, nor parties from 
inſiſting. If, after intimation, a judge ſhall 
preſume to proceed, his ſentence is null; and 
both he, and the party inſiſting, are puniſhable 
for contempt of authority 

22, That the Court of Seſſion may not waſte 
their time in trifles, no cauſe for a ſum below 
200 merks Scots, 1663, c. 9. (now 121. Ster- 
ling, by 20 Geo. II. c. 43.) can be advocated to 
the Court of Seſſion from the inferior judge 
competent: But, if an inferior judge fhall | 
proceed upon a cauſe, to which he is incompe- 
tent, the cauſe may be carried from him by 
advocation, let the ſubject be ever ſo inconſi- 
derable. 


Trr. 3. Of the ſupreme Judger and Courts of 


SCOTLAND. 


"THE King, who is the fountain of juril- 
diction, might, by our conſtitution, have 


judged in all cauſes, either in his own perſon, 1 
1469, c. 27. in fin. of which Sir Thomas Craig 


gives a ſtrong inſtance, p. 519. F. 12. or by 
thoſe whom he was pleaſed to veſt with juriſ- 


diction. In the reign of Charles II. the Parlia- 
ment extended this part of the prerogative, by 
declaving, that the King retained a cumulative 8 


juriſdiction, notwithſtanding any offices or 


rants of juriſdiction formerly conferred upon 


his ſubjects, 1681, c. 18.; in conſequence ol 
which, he aflumed a power of erecting regali- 
ties within the bounds of heritable ſheriff-ſhips, 
ec, But this act was repealed, 1690, c. 28. 
og 2. Ihe 


| 2. The Parliament of Scotland, as our court Parlia- 


of the laſt reſort, had the right of reviewing ment of 
me ſentences of all our ſupreme courts ; par- Scotland. 
= cicularly thoſe of the Court of Seſſion, againſt _ 

ZE which parties have been early in uſe to proteſt, 


for remedy of law, to King and Parliament, 
Books S. 29. Fan. 1554-5, and 7. March 1561-2. 
The Court of Seſſion in 1674 (founding their 
plea upon 1457, c. 62. joined with 1537, c. 


4 39.) diſallowed this right, and procured an or- 
der of council for baniſhing all the advocates 
who would not diſclaim the lawfulneſs of ap- 


peals to Parliament, twelve miles from Edin- 
burgh ; but the convention of eſtates 1689, c. 
13. aſſerted it to be the right of every ſubject 
to proteſt for remedy of law againſt the ſenten- 
ices of the Seſſiotntn n: | 


grants by Parliament, as they paſſed of courſe, acts. 


without hearing thoſe having intereſt, could not 


hurt the right of third parties; for which rea- 


ſon, they are declared ſubje& to reduction by 


the Court of Seſſion, 1567, c. 18. No. 1. And 


l the ſeſſions of our Scots Parliaments, down- 
vards from James VI. were cloſed with an act, 
Waving the right of third parties. _ 

4. By the treaty of Union, 1707, c. 7. art. 3. Parlia- 
he Parliaments of Scotland and England are ment of 


nited into one Parliament of Great Britain, Great 


; k. 5 72 B $554 
From this period, the Britiſh Houſe of Beers, IVEY 
coming in place of the Scots Parliament, is 
ecome our court of the laſt reſort, to which 


© 4, 
Way. 9 
1 
"x. c 

* * 
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8 


appeals lie from all the ſupreme courts of Scot- 


and: But that court has no original juriſdiction 
WP civil matters, in which they judge only upon 
Appeal. By ert. 22. of that treaty, the Scots 
JT > ſhare 


3. Private acts, or ratifications of private Private 


* 


+ 
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ſhare of the repreſentation 'in the Houſe of 
Scots re- Peers is fixed to fixteen Scots Peers eleQtive, Bl 
preſenta- and, in the Houſe of Commons, to forty. five 
tion in it. Commoners; of which thirty are elected by 
the freeholders of counties, and fifteen by the 
royal boroughs. The principal acts relating to 
the right of election, are 1681, c. 21.—1707, ! 
c. 8.—6. An. c. 6. and 23.— 12. An! t. 1. c. 
6.—2. Geo. II. c. 24.—7. Geo. II. c. 16.—16. 
Geo. II. c. 11. | 5 Ea 
ey 5. The King, although he might have deter. 
council. mined all cauſes by himſelf, committed the re. 1 
aular exerciſe of that branch of his prerogative 
to his ſtated judges, as Juſticiary, ſneriffs, . 
except in certain particular trials, which parties 
were at liberty to bring, either before the King 
and his council, or before the judge-ordinary, 
arg. 1425, c. 6 5. compared with 1457, c. 61. 
After the juriſdiction of the council was trani. 
ferred from them to the Seſſion, and from the 
Seſſion to the judge: ordinary, in the manner 
to be explained next ſection, the judicial powers mn 
of the council ſeemed to be confined to que 
{tions which called for the more ſpecial attention 
of the public, 1487, c. 105. This council was 
ſtyled the King's ſecret, or privy council, 1489, 
42,1609, c. 14 in contradiſtinction to the par- 
liament, which was the great or general coun- 
cil, 1457, c. 75.—1537, c. 40.; and it came 
at laſt, beſides its powers in matters of ſtate and 
government, to be veſted with a fixed ſupreme 
juriſdiction in all queſtions that had a relation 
to the public peace. They inquired into, and 
puniſhed violent encroachments upon poſſeſſion, 
and other groſſer breaches of the peace; the! Ml 
decree alimony to pupils, and to. wives bar. 
barouf Wl 
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of  barouſly uſed by their huſbands, and judged in 
e. many other queſtions of that ſort, where ſum- 
ve mary proceeding was neceſſary: But, by 6. An. 
by BS < 6, the Scots privy council. was aboliſhed, 
he and ſunk into that of Great Britain, which for 
to the future is declared to have no other powers 
7, 8 than the Engliſh privy council had at the time 
fs of the union. | 
6 6. A court was erected by 1425, c. 65. con- Seſſton. 
ſiſting of certain perſons to be named by the 
er. King, out of the three eſtates of parliament, 
_ | which was veſted with the juriſdiction formerly 
ve lodged in the Council, and got the name of the 
7 Seſſion; becaule, in place of being itinerant, 
ies! and without any fixed terms of fitting, it was 
59 ordained to hold annually a certain number 
ry, of Seſſions, at the places to be ſpecially ap- 
- pointed by the King. This court had a jurif. 
nl. diction, cumulative with the judge ordinary, 
h in ſpuilzies, and other poſſeſlory actions, and in 
\or debis; but they had no cognilance in queſtions 
en of property of heritable ſubjects, 1457, c. 61. 
my No appeal lay from its judgments to the parlia- 
on ment, . c. 62. The judges of this court ſer- 
8 ved by rotation, and were changed from time | 
| to time, after having fat forty days, 16. Cc. 63. 
8 and became fo negligent in the adminiſtration 
wy of juſtice, that it was thought neceſſary, ſirſt, 


to pals ſeveral acts, 1469, c. 27.— 1475, c. 63. 

Jordaining all cauſes to be purſued before the 
adges.ordinary, with a power to the parties * 
oggricved by the negligence or partiality of the 

judge, to apply to the King and council for 


nd . | | 
. juſtice and redreſs; and at lait, by 1503, c. 58. 
5 0 transfer the juriſdiction that had tormerly 
5 8 J i 
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The jud 
ges there 
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been in the Seſſion to a council to be named 
by the K ing, called the daily council. | 
7. The preſent model of the court of Seſſion, 
or coll-ge of juſtice, was formed in the reign 
of James V. The judges thereof, who are, by 
1537, c. 36 veſted with an univerſal civil ju- 
riſdiction. conſiſted originally of ſeven church. 
men. ſeven laymen, and a preſident, whom it 
behoved to be a prelate, arg. 1579, c. 93-: And 
even after the reformation, parlons, rectors, and 
other churchmen, were received as judges. 
Parochial minifters were firſt diſqualified for 
the office by 1584, c. 133. Afterwards, by 
1640, c. 26. which extended the prohibition 
to all churchmen, the diſtinction of ſpiritual 
anc temporal judges was ſupprefled : And tho! 
that act was not renewed after the reſtoration, 


no clergyman has been, ſince that period, ad- 


mitted to the bench. The judges of Seſſton 
have been always received by warrants from 
ihe crown. His Majeſty, 1579, c. 93. ſeems to 
have transferred to the court itſelf the right 
1 chuſing their own preſident ; and in a ſede- 
runt recorded 26. June 1593, the King conde- 
ſcended to preſent to the Lords, upon every 
vacancy in the bench, a liſt of three perſons, 


out of which they were to chuſe one; in which 


form, Mr John Preſton of Fenton was admit- 
ted, 8. March 1595-6, and Mr David Macgill 
of Cranſton, 23. May 1597. But his Majeſty 
ſoon reſumed the exerciſe of both rights, which 
continued with the crown till the uſurpation ; 
when i vas ordained, that the King ſhould 
name the judges of the Seſſion, by the advice 
ot parliament, 1641, c. 15. Aﬀter the reſtora- 

| a tion, 
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tion, the nomination was again declared to be 
ſolely in the Sovereign, 1661, c. 2. 
' 8. Tho? judges may, in the general cafe, be pheir 
named at the age of twenty-one years, the qualifica- 
Lords of Seſſion muſt be at leaſt twenty: five, ions. 
| 1592, c. 132.3 by which ſtatute, other qualifi- 

cations are alſo required to that office. By 

1707, c. 7. art. 19. no perſon can be named 

Lords of Seſſion, who has not ſerved as an ad- 

TX vocate or principal clerk of Seſſion for five 

IT years, or as a writer to the ſignet for ten: 
And, in the caſe of a writer to the ſignet, he 
muſt undergo the ordinary trials upon che Ro- 
man law, and be found qualified, two years be- 

fore he can be named. Upon a vacancy in the Their 
bench, the King preſents the ſucceſſor by a trial. 
letter addreſſed to the Lords, wherein he re- 
quires them to try and admit the perſon pre- 
ſented. The Lords, at the deſire of Charles II. 
fixed the method of trial by Act. S. 31. July 

W 1074, The powers given them to reject the 

WT preſentee upon trial, 1579, c. 93. are taken 
away, by 10. Geo. I. c. 19. and a bare liberty 

to remonſtrate ſubſtituted in its place. 

9. Beſides the fifteen ordinary judges, the Extraor- 
King was allowed to name three or tour Lords dinarx 
Jof his great council, who might fit and vote with Lords. 
them, 1537, c. 40. Upon a complaint made 
yy the court of Seſſion, that the crown had 
exceeded the fixed number of extraordinary 
Lords, James VI. by a letter recorded, Books S. 

28. March 1617, promiſed to reltrict himſelf _ 
to four, which number was from that time ne- 
cr exceeded. By the ſaid act 10. Geo. I. no 
vacancy happening thereafter, through the 
death of any extraordinary Lord, can be ſup— 


x x 


LOS 8 8 2 * E 9 : WE og. N 
a 8 * 4 NES e . n 3 „ 

X - KS I eas” Cs r As 

8 : NETS 


28 Of the ſupreme Fudges, Book 1. 


plied. At the firſt inſtitution, ten Lords, 
with the preſident, made a quorum, 1537, c. 
57. : But it appears from 1587, c. 44. that the 
practice prior to that ſtatute had reduced the 
quorum to nine ordinary Lords. 
Privi- 10. The appellation of the College of Juſtice 
leges of is not confined to the judges, who are diſtin- 
the col. uiſhed by the name of Senators, 1540, c. 93.; 
lege of 8 Y uy 
Jattice, but comprehends advocates, clerks of Seſſion, 
writers to the ſignet, and others, as deſcribed, 
Ad. S. 23. Feb. 1687. Where therefore the Col- 
lege of Juſtice is entitled to any privilege, it 
extends to all the members of the college. 
Beſides the privilege mentioned under the for- 
mer title, F. 14. they are exempted from watch- 
ing, warding, and other fervices within bo- 
rough, 1592, c. 153.3 and from the payment 
of miniſters ſtipends, and of all cuſtoms, Sc. 
er upon goods carried to or from the 1 
city of Edinburgh, ſaid Act. S.“ 0 


ſarifdic- 11. Though the juriſdiction of the Seſſion be 1 


$1611 of the 
Sethon in 
Eer:mes z 


properly limited to civil cauſes, 1537, c. 36. 

the judges have always ſuſtained themſelves 

as competent to the crime of falſehood, either Wil 
from its neceſſary connection with civil right, 
or perhaps, becauſe the ſummary proceedings 
of the Court of Juſticiary were not well ad- 
apted to the tedious proots frequently brought | 
in improbation, when purſued in the indirect 
manncr. Where the falſehood is alleviated | 


by 


* ITheſe privileges were lately called in queſtion by 
the magiſtrates of Edinburgh, and being ſuſtained by 
the Court of Seſſion, the cauſe was appealed to the 
Houſe of Lords, where the decree of the Seſſion was. 
aſſirmed, and the privileges of the College of JR? 
ſolemaly ratified, March 1790. 
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by favourable circumſtances, the Judges them- 
ſelves inflict the puniſhment by impriſonment, | 
fine. c.; but where it deſerves death or de- 4 
membration, they, after finding the crime pro- 
ved, remit the criminal to the Court of Juſticiary. 
| Special ſtatute has given to the Court of Seſſion 
juriſdiction in contraventions of lawburrows, 
detorcements, and breach of arreſtments, 1581, 
c. 117, 118. And they have been in uſe to 
judge in battery pendente lite, and in uſury, 
though ſtatute ſeems to have excluded them, 
1594. c. 219.—1 597, c. 247. 5 
12. In certain civil cauſes, the juriſdiction in civil 
of the Seſſion is excluſive of all inferior juriſ- 28+ 
dictions; as in declarators of property, and o- 
ther competitions of heritable rights, provings 
of the tenor, cęſſiones bonorum, reſtitution of 
| minors, reductions of decrees or of writings, 
(ales ot the eſtates of minors or bankrupts, &'c. 
ln a ſecond claſs of cauſes, their juriidiction 
can be only exerciſed in the way of review, 
after the cauſe is brought from the inferior 
court; as in maritime and conſiſtorial cauſes, 
which muſt be purſued in the firſt inſtance be- 
tore the admiral or commiſſary; and in actions 
below two hundred marks, which muſt be com- 
menced before the judge ordinary, 1672, c. 16. 
5. 16. Concerning the Seſſion. In all civil ac- 
dons which fall under neither of theſe claſſes, 
due juriſdiction of the Seſlion is concurrent, e- 
Ven in the firſt inſtance, with that of the judge- 
ordinary. The Seſlion may proceed as a court The Set 
ot <quity, by the rules of conſcience, in abat- Wen 19 Fa 
ng the rigour of law, and giving aid in proper court of 
cales to ſuch as in a court of Jaw can have no equity. 
remedy: And this power is inherent in the 
1 ſupreme 


Juſticiar. 
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ſupreme court of every country, where ſepa. 
rate courts are not eſtabliſhed for law and fo 


13. The ſupreme criminal judge was ſtyled 


the juſticiar, and he had antiently an univer- 
ſal civil juriſdiction, even in matters of heri- 
tage, R. M. J. 1. c. 5. § 3. 4-—l. 2. c. 16. § 37. 
He was obliged to hold two juſtice-courts or 
ayres yearly, at Edinburgh or Peebles, where 
all the freeholders of the kingdom were obli. 


ged to attend, 2. Ait. c. 79. Beſides this uni- 


verſal court, ſpecial juſtice-ayres were held in 


all the different ſhires in the kingdom, twice 


in the year, Stat. R. III. c. 30.— 1440, c. 5. 


Circuit 
courts. 


&c. Theſe laſt having gone into diſuſe, his 
Majeſty was authoriſed, 1587, c. 81. either 
by himſelf or his juſtice- general, to name 
eight deputies, two for every quarter of the 
kingdom, who ſhould make their circuits over 


the whole in April and October. 


14. The office of deputies was ſuppreſſe 
by 1672, c. 16.; and five Lords of Seſſion were 
added, as commiſſioners of Juſticiary, to the 
juſtice- general and juſtice-clerk. The juſtice- 
general, if preſent, is conſtant preſident of 
the court, and in his abſence the juſtice-clerk, 
This ſtatute divides the kingdom into three di- 


ſtricts, and appoints two of the judges of the | 


new-erected court to hold circuits in certain 
boroughs of each diſtrict, once a-year in May. 
Soon after the union, circuit courts were ap- 
pointed to be held twice in the year by 6. 
An. c. 6. Aﬀterwards they were, by 10. An. 
c. 33. brought back to the regulation of 
1672; and now again, by the late juriſdic- 
tion-· act 20. Geo, II. they are to be held twice 
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in the year; with a power to his Majeſty to 

add to, or alter the places or diſtricts at which 
tmeſe courts are to be held, and appoint their 
times of meeting. One judge may, by the 
laſt quoted ſtatute, proceed to buſineſs in the 
abſence of his colleague _ eien 

15. By St. Al. c. 14. F. 2. the crimes of Aer Jul. 
| robbery, rape, murder, and wilful fire. raiſing, ticiary. 
(the four pleas of the crown), are ſaid to be 
reſerved to the King's court of Juſticiary; but 
the only crime, in which, de praxi, the juriſ- 

diction of Juſticiary became at laſt excluſive 

of all inferior criminal juriſdiction, was that of 
high treaſon, Mack. Crim. tit. Furiſd. of Reg. 
Treaſon is ſince the union triable, not only by 
the Juſticiary, but by ſpecial commiſſion of 
er and terminer, in which three of the Lords 
Wot Juſticiary muſt be named, whereof one to 
de of the quorum, 7. An. c. 421. The court 
f Juſticiary, when fitting at Edinburgh, has 
a power of advocating cauſes from all inferior 
riminal judges, and of ſuſpending their ſen- 
ences. Formerly, the Court of Seſſion aſſu- 
ied the power of advocating criminal cauſes 
rom inferior courts, not only on incompe- 
ency, but iniquity, in order again to remit | 
em to the proper judge: But the Seſſion has 
ot interpoſed in ſuch advocations ſince the 
uſticiary was new modelled by ſtatute 1672. 

16. The circuit-court has, by the late juriſ- New pow 
liction- act, a power given them to judge in ers of the 
Wl! criminal cauſes which do not infer death or circuit. 
Wemembration, upon appeal from any inferior 
ourt within their diſtrict. By the ſame ſta- 
ute, a ſupreme civil juriſdiction is alſo given 
chem, by way of appeal, in all cauſes not 
0 . exceeding 
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exceeding 121. Sterling, in which their decrees 
are not ſubject to review ; but no appeal 1s to 
lie to the circuit, till the cauſe be finally deter- 
mined in the inferior court. This laſt branch 
of the act was only temporary, but is now 

made perpetual by 31. Geo. II. c. ult. 7 
17. The Scots court of Exchequer, as the 
King's chamberlain-court, judged in all que- 
{tions of the revenue. By 6. An. c. 26. (paſſed 
in purſuance of 170%, c. 7. art. 19.) that court 
is aboliſhed, and a new court erected, conſiſt. 
ing of the Lord High Treaſurer of Great Bri- 
tain, and a chief Baron, with four other Barons 
of Exchequer ; which Barons are to be made 
of ſerjeants at law, Engliſh barriſters, or Scots 
advocates of five years ſtanding. All the pri- 
vileges belonging to the college of Juſtice are 
communicated to the Barons and other mem- 
bers of this court, and the council entitled to 
practiſe in it are ſuch as can practiſe before 
the courts of Weſtminiſter, or the court of 
Seſſion. This court has a private juriſdiction 
conferred upon it, as to the duties of cuſtoms, 
exciſe, or other revenues appertaining to the 
King or Prince of Scotland, and as to all ho- 
nours and eſtates that may accrue to the crown; 
in which matters, they are to judge by the 
forms of procceding uſed in the Engliſh court 
of Exchequer, under the following limitations ; 
that no debt due to the crown - ſhall affect the 
debtor's real eſtate in any other manner than 
juch eſtate may be affected by the laws of Scot- 
land, (lee New Coll. 112.), and that the validity 
of the Crown's titles to any honours or lands 
ſhall continue to be tried by the court of Seſſion. 
The Barons have the powers of the Scots court 
transferred 
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transferred to them, of paſſing the accounts of 
ſheriffs, or other officers who have the execu - 
tion of writs iſſuing from, or returnable to the 
Court of Exchequer, and of receiving refigna- 
tions, and paſſing ſignatures of charters, gifts 
of caſualties, Oc. But though all theſe muſt 
paſs in Exchequer, it is the Court of Seſſion 
only who can judge of their preference, after 
they are completed, 1661, c. 57. See Stair's 
Dec. a. June 166g. 5. „ | 

18, The juriſdiction of the admiral in mari- Admiral, 
time cauſes, was, of old, concurrent with that his juriſ- 


of the Seſſion. It has the title of Sovereign pi- iction; 
$ ven to it by 1609, c. 15. and is much enlarged 

G by 1681, c. 16. whereby the high-admiral is 
8 declared the King's Juſtice General upon the criminal, 


ſeas, on freſh water within the flood mark, and 
in all harbours and creeks, His civil , juriſdic- and civil. 
tion extends, by this ſtatute, to all maritime 
cauſes, and ſo comprehends queſtions of char- 
ter-parties, freights, ſalvages, bottomries, Tc. 
He exerciſes his ſupreme juriſdiction by a de- 
legate, the Judge of the High Court of Admi- 
ralty; and he may alſo name inferior deputies, 
| whoſe juriſdiction is limited to particular dil- 
tricts, and whoſe ſentences are ſubject to the 
review of the High Court. In cauſes which are 
declared to fall under the admiral's cognifance, 
his juriſdiction is ſole; inſomuch that the Seſ- 
tion itſelf, though they may review his decrees _ 
by ſuſpenſion or reduction, cannot carry a ma- 
ritime queſtion from him by advocation: Yet 
the Seſſion may advocate cauſes from inferior 
admiralties, in order to remit them to the Judge 
of the High Court. 'The Admiral has acquired, 
by uſage, a juriſdiction in mercantile cauſes, 
= . even 
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even where they are not ſtrictly maritime, cu. 
1 | mulative with that of the Judge Ordinary, 19. 
nl July 1706, Turnbull*. The juriſdiction of the 
5 Commiſſaries of Edinburgh, which is as proper- 
1 ly ſupreme as that of the High Admiral, is ex- 
| plained below, 1. 5 24. 25. "28, | 
Seals of 19. All our ſupreme courts have ſeals or fig. | q 
court. nets, proper to their ſeveral juriſdictions. Ihe, 
Courts of Seſſion and Juſticiary uſed formerly 
the ſame ſignet, which was called the King's, 
becauſe the writs iſſuing from thence run in the 
King's name; and though the Juſticiary got at 
laſt a ſeparate ſignet for itſelf, yet that of the 
Seſſion ſtili retains the appellation of the King's 
Signet. In this oflice are ſealed ſummonſes for 
citation, letters of executorial diligence, or for 
itaying or prohibiting of diligence, and gene- 
rally whatever paſſes by the warrant of the 8eſ- 
ſion, and is to be executed by the officers of 
the court. All thele mult, before ſealing, be 
ſigned by the writers, or, as they are called in 
our antient ſtatutes, 1537, c. 59. et ſegq. clerks ll 
of the ſignet: But letters of diligence, where 
they are granted in a depending proceſs, mere- 
ly tor probation, though they paſs by the fig- 
net, muit be ſubſcribed by a clerk of Seſſion. 
The clerks of the ſignet alſo prepare and ſub- 
ſcribe all ſignatures of charters, or other royal 
grants, which pals in Exchequer. An account 
of the ſeveral ſeals under which grants by the 
Crown ought to paſs, ſhall be given below, 2. 
| 5. 38. et e. 5 
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Tir. 4. Of the Are; dane and Courts f 
| SCOTL, AND. | 


HERIFF, from reeve, governor, and y Sheriff z 
10 to cut or divide, is the judge. ordinary con- 

| ſtituted by the Crown over a particular divi- 

fion or county. Our kings ſometimes erected 

certain lands, which were only parts of a coun- 

ty, and at other times royal boroughs, with the 
juriſdiction of ſheriff-ſhip within themſelves ; in his juriſ- 
which caſe, the judge of the privileged terri- dition; 
tory had a juriſdiction, cumulative with the ju- 
riſdiction of the ſheriff of that county, within 

which it was locally fituated. The ſheriff's 
juriſdiction, both civil and criminal, was, in an- 

tient times, nearly as ample within his own ter- 

W 11tory, as that of the ſupreme Courts of Seſſion 

and Juſticiary was over the whole kingdom 

for he received in his court the four pleas of 
the Crown, murder, robbery, rape, and fire- as it Rood 
raiſing, when authoriſed by the Juſticiar, Sr. antiently 3 
== Gz. c. a. §. 5. and he judged in declarators of 
property or pleas of right, and in other queſ- 
tions of the greateſt importance, R. M. J. I. c. 
3. et 5. And, even after his juriſdiction came 
to be more limited, it retained for ſome time 
this mark of ſupreme, that cauſes were carried 
for review from the baron courts of ſubject. ſu- 
_pcrors, to the ſheriff. e as the King's baron - 

court, II c. 95. 

2. lhe ſheriff, to this day, judges in all t gende 
actions upon contracts, or other perſonal obli- at preſents 
gations, to the greateſt extent, whether the ſuit 
be brought againſt the debtor himſelf, or againſt 
lis repreſentative, in forth. comings, in poind- 
ings 
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ings of the ground, in mails and duties, and 
in all poſſeſſory actions, as removings, ejections, 
ſpulzies, &c. ; in all brieves iſſuing from the 
chancery, as of inqueſt, terce, divifion, tutory, 
c.; and even in adjudications of land-eſtates, i 
when proceeding on the renunciation of the 
apparent heir. His prefent criminal juriſdiction 
extends to certain capital crimes, as theft, and 
even murder, though it be one of the pleas of 
the Crown, 1426, c. 90.—1491, c. 28.; and 
he is competent to molt queſtions of public po- 
tice, and has a cumulative juriſdiction with jut- 
tices of the peace in all riots and breaches o 
the peace. | T 
His mini- 3. Sheriffs have a miniſterial power, in vit. 
ſterial tue of which they were antiently employed in 
powers. ſending written copies of the law to prelates, 
barons, and boroughs, before the art of print- 
ing, 1425, c. 67.; and to this day they return 
juries, in order to the trial of cauſes that require 
juries. The writs for eleQing members of Par. 
liament have been, ſince the TInion, directed 
to the fheriffs, who, after they are executed, 
return them to the crown office from whence Wl 
they iſſued. They alſo execute writs ifluing Wl 
from the Court of Exchequer: And, in gene- 
ral, take care of all eltates, duties, or caſualties i 
that ſall to the Crown within their territory, for 
| which they muſt account to the Exchequer. 
Lord of 4. A lord of regality was a magiſtrate, who 
regality; had a grant of lands from the Sovereign, with 
royal juriſdiction annexed thereto. No lands 
could be comprehended under this grant, which 
did not belong, either in property or ſuperiori- 
ty, to the grantee. His civil juriſdiction was 
equal to that of a ſheriff; his criminal _— 
; ES e 
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ed to the four pleas of the Crown; for it was 
equal to that of the Juſticiary, as to every crime 
| except treaſon, Mack. Crim. Furiſd. of regal. 
1. 5. He had a right to repledge or reclaim His right 
all criminals, ſubject to his juriſdiction, fror 2 
any other competent court, though it were the 
Juſticiary itſelf, to his own; at leaſt till 1672, 
c. 16. He who uſed this right was obliged to 
give caution to the court from whom the crimi- 
nal was repledged, that juſtice ſnould be mini- 
ſtered by himſelf; in which, if he failed, he 
ſorfeited his right of holding courts for a year, 
and the firſt judge might again take up the 
cauſe ; and if the delinquent did not appear, 
the cautioner or ſecurity was to anſwer for him, _ 
Att. c. 8. $ 6. 7. He had alſo right, ac- his right 
cording to the moſt common opinion, to the to the ſin- 
ſingle eſcheat of all denounced perſons reſiding gleeſcheat 
within his juriſdiction, even though ſuch privi- f delin- 
lege had not been expreſſed in the grant of re. Mens. 
pality. As this ample juriſdiction was attended 
with too great power and influence, a ſtop was 
put to farther grants of regality, without con- 
ſent of Parliament, by 1455, c. 43» 3 notwith- 
ſtanding which, our Sovereigns continued to 
make new grants, that, for the greateſt part, 
were either confirmed by ratifications of Par- 
liament, or fortified by the immemorial exerciſe 
E of the juriſcictio an els 7 5 
5. 'The Stewart was the magiſtrate appointed « 
by the King over ſuch rondlicy od * hap- "I 
pened to fall to the Crown by forfeiture, &c. 
und therefore the ſtewart's juriſdiction was equal 
to that of a regality. The two ſtewartries of 
Kirkcudbright, and of Orkney and Zetland, 
make ſhires or counties by themſelves, and ſend 
1 DTS each 
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each a repreſentative to Parliament. Where 


: lands, not erected into a regality, fell into the 
= Bailie. King's hands, he appointed a bailie over them, 
uy Vvhoſe juriſdiction was equal to that of a ſheriff. 
ol All heri- 6. By the late juriſdiction act, 20. Geo. Il. 
_ table ju- all heritable regalities and bailieries, and all 
jt ot riſdictions ſuch heritable ſheriff-ſhips and ſtewartries, as 
1 500 418 now were only parts of a ſhire, are diſſolved; and 
We diſſolved. : 1 
6 % the powers formerly veſted in them are made 
6. 0 to devolve upon ſuch of the King's court, as 
= theſe powers would have belonged to, if the 
15 juriſdictions diſſolved had never been granted. 
.. All ſheriff. ſhips and ſtewartries that were no 
i parts of a ſhire, where they had been granted 
"Ns either heritably or tor lite, are reſumed and 
Wh annexed to the Crown. No high ſheriff or 
1770 ſtewart can hereafter judge perſonally in any 
1 cauſe. One ſheriff or ſtewart-depute is to be 
l appointed by the king in every ſhire, who muſt mt 
Wil be an advocate of three years ſtanding ; and 
601 after a certain term not yet expired, all commiſ.- 
"Mi | ſions to theſe deputies are to be granted for life. 
_ Sheriffs 7. Formerly, the juriſdiction of ſheriff muſt Rm 
110 may hold have been exerciſed at the head borough of the 
1 nec an ſhire; but, by the foreſaid act, ſheriffs and il 
1 6 within the ſtewarts-depute have a power to name a ſubſti- 
6045 ſhire: tute or ſubſtitutes during pleaſure, either over 
1 the whole ſhire, or within ſuch a particular dil- 
3 trict as ſhall be mentioned in the ſubſtitution; 
1 and they may hold courts at any place within 
| | the ſhire, upon previous notice, to be publiſhed 
10 But dili. At the ſeveral churches within the diſtrict where 


gences the court is to be held. After this ſtatute, ſe- 
muſt be veral diligences continued to be executed at 
publiſhed the head - boroughs of regalities and ſtewartries, 
at the though there could not poſſibly be any record 
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kept in theſe aboliſhed juriſdictions, in which 
diligences might be regiſtered ; ſuch execu- 
tions were therefore prohibited by Act. S. 29. 
sb. 1752. No ſheriff could have fat, by our 
former law, during the vacation of the Seſſion, 
W without a diſpenſation from the Lords, until 
Michaelmas head-court, which was conſidered 
as the beginning of the ſheriff's ſeſſion ; but, 
by this ſtatute, ſheriff-deputies and their ſubſti- 
tutes may fit at all times, and in all cauſes, 
*& without diſpenſation. „„ 
38. The appanage, or patrimony of the Prince prince of 
of Scotland, has been long erected into a rega- Scotland. 
ity juriſdiction, called the principality. It is 
perſonal to the King's eldeſt fon, upon whoſe 
death or ſucceſſion it returns to the Crown. 
Urne Prince has, or may have, his own chance- 
y, from which his writs iſſue, and may name 
is own chamberlain and other officers for re- 
Weeiving and, managing his revenue. The vaſſals 
ol the Prince are entitled to ele& or to be elect- 
Wed members of Parliament for counties, equal- 
Wy with thoſe who hold of the crown. . 
9. Juſtices of the peace are magiſtrates nam - juſtices of 
a by the Sovereign over the ſeveral counties the peace. 
f the kingdom, tor the ſpecial purpoſe of pre- 
erving the public peace. Their power by 1609, 
7. reached little farther than to bind over diſ- 
Prderly perſons for their appearance before the 
Frivy Council or Juſticiary; but, by 1617, c. The ex- 
5. and 1661, c. 38. they are ſpecially directed tent of 
go judge in breaches of the peace, and in moſt their pre- 
f the laws concerning public policy. They ſent juriſ- 
= | 4 £5, dition. 
ay compel workmen or labourers to ſerve for ele 
reaſonable fee, and they can condemn maſters 
a the wages due to their ſervants, which is the 
= NT bs only 
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only point of civil juriſdiction given them by 
| theſe ſtatutes. By 1669, c. 16. they have power 
to judge in queſtions of high-ways, which muſt 
be twenty feet broad at leaſt, excluding the 
ditches on both fides; to call out the tenants 
with their cottars and ſervants, to perform fix 


days work yearly for upholding them; and, in- 


conjunction with the heritors, to affeſs the ſhire 
in the ſum neceſſary for that purpoſe, and for 
building and repairing bridges, not exceeding 
108. upon every L. 100 Scots of valuation; 
part of which may be applied, where a high- 
way 1s to be made upon new ground, to com- 
enſate the loſs of the proprietor, through 
whoſe ground the new road is to be carried, 
But the commiſſioners of ſupply are now join- 
ed with the juſtices in that part of their juriſ. 
dition, 5. Geo. I. c. 29. 5 


Their 10. To prevent colluſion between juſtices of 


bolding of the peace and other judges, they are enjoined 


' courts. not to cite any party to their court, till fifteen 
days are expired from his committing the of- 
tence. The act 1661 ordains them to meet 
four times in the year, with power to continue 
or adjourn theſe quarterly meetings to ſuch 
day and place as ſhall be moſt convenient ; but 
they hold common courts at any time, and in 
any place within the ſhire, though not by way 
of adjournment of the quarter. ſeſſions. In the 
quarter ſeſſions, which are always held at the 
head borough of the county, the juſtices have, 
in the common caſe, been in uſe of reviewing 
the ſentences pronounced in their intermediate 

5 maeeetings, 


* The ad 11. Geo. III. c. 53. appoints two general 
yearly meetings, for the buſineſs of the high-ways. 
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| executing their orders. They have powers, by 


'Y the act above cited, to ſuppreſs tumults with the 
Nafliſtance of the neighbourhood ; and to ap- 


"x prehend delinquents, and theſe who can give 
no good account of themſelves, and carry them 


proper warrants of commitment, impriſon de- 
linquents in order to trial, or, by a warrant to 
a conſtable, ordain fuſpeted houſes to be 
ſearched, and ſuſpected perſons to be brought 
before him, in order to their examination, or 
to give ſecurity for their good behaviour. 
11. By 6. An. c. 6. our juſtices of the peace, 
over and above the powers committed to them 
by the laws of Scotland, are autuoriſed to ex- 
erciſe whatever belonged te the office of an 
Engliſh juſtice of the peace, in relation to the 
public peace. From that time, the Scots and 
the Engliſh commiſſions have run in the ſame 
ityle, which contain powers to inquire into, 
and judge in all capital crimes, witchcrafts, fe- 


be peace may lawfully inquire : But, in caſes 
ot dillicuity, they hall not proceed, unleſs one 
of the King's judges be preſent ; which, when 
applied to our law, mult ſigniſy one of the 


that two juſtices ſhall make a quorum in thet 
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meetings, which are frequently called ſpecial 
W ſ:dions. Conſtables are the proper officers for 


Conſta- 
dles. 


to the next juſtice. Any one juſtice may, by 


The | 
powers of 


juſtices 


lince the 
Union. 


onies, and ſeveral others ſpecially enumerated, 
with this limitation ſubjoined, Of which fuſticeas 


Lords of Juſticiary. "Theſe commiſhons bear, Two jut. 


ices make 


trial of crunes, c. And, therefore, though à quorum. 
by the laws of Scotland three were required, | 
and though, by the above quoted act 6. An. 
the forms of trial were to continue as former. 
, two juſtices can now conſtitute a court, 
| 5 c: | fs . 


— 


I 


Dean of The Dean of Guild is that magiitrate of a roy: 2 
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Dec. 1730, Reid. Special ſtatute has given the 
cogniſance of ſeveral matters of exciſe to the 
Juſtices, in which their ſentences are final. 
See 25. Jan. 1710, Paterſon. 

12. A borough is a body corporate, made 7 
up of the inhabitants of a certain tract of 's 
ground erefted by the Sovereign, with Juriſ. 
diction annexed to it. Boroughs are eretted, 
either to be holden of the Sovereign himſelf 
which is the general caſe of royal boroughs ; or ll 
of the ſuperior of the lands erected, as borough; ll 
of regality and barony. Boroughs-royal have 
power, by their charters, to chuſe annually 
certain office bearers or magiſtrates ; j and, in 
boroughs of regality and barony, the NOmina- 
tion of magiſtratcs 1 is, by their charter, lodged, 
ſometimes in the inhabitants, ſometimes in the 
ſuperior. Bailies of boroughs have juriſdiction | 
in matters of debt, icrvices, and queltions of | 

oſfeſſion berwixt the inhabitants. Their cri. 
ininal juriſdiction extends to petty riots ; and, 
by ſpecial ſlatute, to reckleſs (not intended) fire. 
raiſing, 1426, c. 75. Boroughs. royal had an- 
tiently the ſame privilege with regalities, of re. 
pledgin g 7 from the Julliciary or Sheriff; for 4 
which lee L. B. c. 61. § 1. and 1488, c. 1. 


al borough, who is head of the merchant- com- 
pany; he has the cogniſance of mercantile Wi 
caules within borough, 1593, c. 180. ; and 
the inſpaction of buildings, that they incroach, 
Leather on private property, nor on the public 
ſtreets; and he may direct inſufficient houles Wl 
to be pulled down. His juriſdiction has no de- 
e on the court of the borough, or bai 
ic-coutt, 21. July 1631, Adamſon, By tte 


late} 5 
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he late jurildiction. act, all juriſdiction, competent 
he to any borough of regality, or barony, or ma- 
al, WE giftrates thereof, which is independent of the 
Tord of regality or barony, is reſerved intire; 
de but their privilege of repledging from the She- 
of | a and Stewart-courts is taken away. . 
if, = A Baron, in the large ſenſe of that word, Barons. 
ed. * one who holds his lands immediately of the 
if | Crown; and, as ſuch, had by our ancient con- 
or ſtitution, right to a "Roſy in parliament, however 
rhe © {mall his freehold might have been. When t1- 
e les of honour and dignity came to be confer— 
ly | red by the Sovereign, the Barons that were di- Barons 
in {tinguiſhed by theſe had the appellation of majorer er 
na. Majores, By 1427, c. 102. the leſſer Barons inores. 
ed, | were exempted from the burden of attending 
the the ſervice of parliament, provided that com- 
ct miſſioners were ſent from the Barons of each 
county to repreſent them. This exemption, Leſſer Ba- 


which was renewed under certain reſtrictions 7025 ex- 


" 1 by 1457, C. 75. and 1503, c. 78 gtew inſenſi. —_ 
re. bly, in leſs than a century, into an utter dila- ſiament, 
* bility in all the leſſer Barons from ſitting in par- if not 
re. liament, without election by the county; though elected. 
for no ſtatute i is to be found expreſoly excluding 
chem; See 1587, c. 113, | 
ori 14. To conſtitute a Baron in the ſtrict law. Their ju- 
„. benſe, his lands muſt have been erected, or, at Ti{dition, 


baaſt, confirmed by the King in liberam baroni— 


am,; and ſuch Baron had a certain juriſdiction, 
both civil and criminal, which he might have 
exerciled, either in his own perion, or by his 
bailie; but where he himſelf was a party, he 
could not judge i in perſon. In civil matters, he Civil. 


might have judged in queſtions of debt with 
in the barony, and 1 in L moſt ot the poſſeſſory ac- 


tions; 
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tions; he had alſo a power of police, by which 
he could fix reaſonable prices on work, Wc. and 


he was competent to every queſtion neceſſary MM 
and cri- for making his own rents efteQual. His cri. 
minal: minal juriſdiction extended antiently to all 

crimes, except treaſon and the four pleas of 

the crown, robbery, murder, rape, and fire. 
raiſing, eg. Milc. II. c. 13. He might, by 
our later pactice, have judged in reckleſs fire. 
raiſing, 1426. c. 75.; in penal ſtatutes, 3. Fel. Wl 
1674, L. Strowon, and in riots and Lloodwits : i 
And, in the general opinion of lawyers, ever; 


Baron, as ſuch, could have puniſhed the crime 
of theft capitally, Cr. 105. $5 16.—Skene, d: 
verb. fig. voce Baron, —H. Min, Pr. 93. 

15. By the late juriſdiction- act, the civil ju. 
riſdiction of a Baron is reduced to the power 
of recovering, from his vaſſals and tenants, the 
rents of his lands, and of condemning them in 
mill-ſervices ; and of judging in cauſes where 
the debt and damages do not exceed 40s. Ster- 
ling. His criminal juriſdiction is, by the ſame 
ſtatute, limited to aſſaults, batteries, and other 
ſmaller offences, which may be puniſhed by a 
tine, not exceeding 208. Sterling, or by ſetting 
the oftender im the ſtocks in the day time, not 
above three hours: The fine to be levied by 
poinding, or one month's impriſonment. The 
juriſdiction formerly competent to proprietor: 
of mines, and coal or ſalt-works, over thei: 
workmen, is reſerved; and alſo that which was 
competent to proprietors who had the right ot 
fairs or markets, ior correcting the diſorders 

that might happen during their continuance; 
provided they ſhall exercile no juriſdiction in- 
terring the loſs of life or demembration. No 
| | h charter 


How re- 
ſtricted by 
20 Geo. II. 


c. 43. 
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= dition than for recovery of rents and for mill- 
ME fervices; which is a right that every proprietor, 
tough neither baron nor infeft cum curiis, was 
vnderſtood to have by our former law. The 


= rony, had certain ſtated head-courts yearly, } 
at which all the vaſſals ſubject to the juriſdic- courts a. 
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charter to be hereafter granted for crefting lands How fu- 


into a barony, is to convey any greater juriſ- ture erec- 
tions are 


reſtricted. = 


juriſdictions of Sheriff-ſhip, Stewartry, and Ba- Attends | 


ance at 
head- 


tion were obliged to attend; but this obligation boliſhed. 
is taken off by act 20. Geo. II. c. 50. for abo- | 
liſning tenures by ward-holding. _ 

16. The High Conſtable of Scotland dc Conſta- 
no fixed territorial juriſdiction, but followed bularies. 
the court; and had, jointly with the Mariſchal, 
the cogniſance of all crimes committed within 
two leagues of it, Leg. Milc. II. c. 6. All o- 
ther conſtabularies were dependent on him: 

Theſe had caſtles, and ſometimes boroughs ſub- 

ject to their juriſdiction, as Dundee, Montroſe, 

Sc.; and amongſt other powers, now little 
known, they had the right of exerciſing crimi- 

nal juriſdiction within their reſpective territo- 

ries during the continuance of fairs, 18. Fuly 
1676, E. Kinghorn, By the late juriſdiction- 

act, all juriſdictions of conſtabulary are diſ- 

ſolved, except that of high conſtable, £2 

17. The office of the Lyon King of arms Lyon k K. 
was chiefly miniſterial, to denounce war, pro- of arms. 
claim peace, carry public meſlages, &c. But 
he has allo a right of juriſdiction, 1592, 6. 125. 
whereby he can puniſh all who uſurp arms, con- 
trary to the law of arms, and deprive or ſuſpend 
meſlengers, heralds, or purſevants, (who are of- 
ficers named by himſelf); but he has no Cog» 
niſance of the . ariſing to the prise 


party 


Sentence 
money. 


Sheriff 
fee. 


party through the meſſenger's fault, 27. Fung 


gulations by 1587, c. 46. They are ſubſer. 
vient to the ſupreme Courts of Seſſion and Jul: | 


both proper Sheriffs, 1491, c. 30, and Meſſen - f 


fixed ſalaries were ſettled upon Sheriffs. depute in 
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1673, Heriots. Meſſengers, antiently called 
officers at arms, were firſt brought under re. 


ticiary ; and their proper buſineſs is to execute 
all the King's letters, either in civil or crimi. 
Mal cauſ ess. 5 . 

18. Our judges had, for a long time, no o- 
ther ſalaries or appointments, than what aroſe 
from the ſentences they pronounced. Our. cri- 
minal judges applied to their own uſe, the fines 
or iſſues of their ſeveral courts ; and regalities 
had a right to the ſingle eſcheat of all perſons 
denounced, who reſided within their juriſdic. 
tion. A ſmall ſum was allowed to our ſupreme 
civil court, upon every decree, by 1457, c. 03.; 
and afterwards, the twentieth part alſo of the 
ſums decreed, 1587, c. 43.; and it was not, till 
after certain yearly proviſions were ſettled on 
the Lords, (for which ſee 1609, c. 11. and 1633, 
c. 22.), that ſentence-money was prohibited, 
1641, c. 55. which has never ſince been ex- 
acted, 1661, c. 50. Sheriffs were likewiſe en- 
titled to the twentieth part of the ſum contain- 
ed in every decree, in name of Sheriff fee; 
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gers, when inveſted with the power of Sheriffs, 
1503, c. 66.; but, by the late juriſdiction ac, 


place thereof. Meſſengers, when employed in 
poindings, are {till entitled to their Sheriffs. 
fee, which they uſually aſſign to the creditor, 
on getting a reaſonable allowance for their 
trouble. 5 2 
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HE Pope, or Biſhop of Rome, was wong The 
acknowledged, over the weſtern part of Pop- 
"X Chriſtendom, for the head of the Chriſtian 
"XX church. The papal juriſdiction was firſt abo- 

*XT liſhed in Scotland, anno 1560, in a parliament 

not regularly authoriſed by the Sovereign ; 


© and afterwards, by 1567, c. 2. The King was, 
vy 1669, 6. 1. declared to have ſupreme autho- 
$ 8 rity over all perſons, and in all cauſes eccle- 
3 RE faſtical ; but this act was repealed by 1690, 
(. 1. as inconſiſtent with preſbyterian church- 


. government, which was then upon the Pein 
ot being eſtabliſhed. | 
2. Before the reformation from Popery, the Clergy ſe 
= clergy was divided into ſecular and regular, © wad ang 
W The ſecular had a particular tract of grounds OY 
given them in charge, within which they ex- 
| erciſed the paſtoral office of Biſhop, Preſbyter, 
or other church, officer. The regular clergy 
had no cure of ſouls, but were tied down to re- 

ſidence in their abbacies, priories, or other mo- 
naſteries: And they got the name of regular, 
from the rules of mortification to which they 
were bound, according to the inſtitution of 
their ſeveral ordert Upon the vacancy of any Commen · 
benefice, whether ſecular or regular, commens- dators. 
dators were frequently appointed to levy the 
fruits, as factors or ſtewards during the vacancy. 
Ihc Pope alone could give the higher benefices 
i commendam ; and at laſt, from the plenitude 
of his power, he came to name commendators 
for lite, and without any obligation to account. 
Aiter the reformation, ſeveral abbacies and 

| priories 
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priories were given by James VI. in Perpetuum 
cammendam, to laic ks. | 
Church 3. Upon aboliſhing the Pope's authority, the 
govern- regular clergy was totally ſuppreſſed; and, in 
ment place of all the different degrees which diſtin. b 
fince the guiſhed the ſecular clergy, we had at firſt only | 
morn: parochial preſbyters or. miniſters, and ſuperin. 
tendants who had the overſight of the church 
within a certain diſtrict: Soon thereafter the. 
church-government became epiſt opal, by arch- mn. 
biſhops, biſhops, c. 1606, c. 2. ; and, after . 
ſome intermediate turns, is now preſbyterian, 1 
by kirk. ſeſſions, preſbyteries, ſynods, and ge- 
neral aſſemblies, 168 3.—1690, c. 5. 3 
Prelates, 4. Prelate, in our | Wo ſignifies a biſhop, 1 
Biſhops, W or other dignified clergyman, who in Wl 
and Chap- virtue of his office had a ſeat.in parliament. E. 
ters. very biſhop had his chapter (capitulum), which 
conſiſted of a certain number of the miniſters 
of the dioceſe, by whoſe aſſiſtance the biſhop 
managed the affairs of the church within that 
Nomina- diſtrict. The nomination of biſhops to vacant 
56 lees has been in the crown fince 1 540, c. 125. 
was in though under the appearance of continuing the Wil 
me. antient right of election, which was in the 
crown. chapter. Ihe confirmation by the crown Yi 
under the great ſeal of the chapter's election, Lo 
conferred a right to the ſpirituality of the be- 
netice ;- and a ſecond grant, upon the conſecra- 
tion of the biſhop-ele&, gave a title to the Wi 
temporality, 1017, c. 1.3 but this ſecond grant 8 
fell ſoon into diſuſe. | 
5. He who founded or endowed a church 
was entitled to the right of patronage thereof, 
or advocatio ecclgſiae; whereby, among other 
ne le e RO a churchman = 
we * © 1: 


Patron. 


end A 
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he cure, in caſe of a vacancy. The preſentee, 
ter he was received into the church, had a 
WT icht to the benefice, proprio jure; and, if the 
church was parochial, he was called a parſon. 


E The Pope claimed the right of patronage of e- Who * 
tron Oz 
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/ Frery kirk, to which no third party could ſhew e“ 
2 13 . . 1 | o kirks, 
" Wk ſpecial title; and, ſince the reformation, the 
L crown, as coming in place of the Pope, is 


conſidered as the univerſal patron, where no 

igt of patronage appears in a ſubject. Where 

wo churches are united, which had different 

patrons, each patron preſents by turns, 1617, 

= 56. Gentlemen of eſtates frequently founded Patrons 

Colleges or collegiare churches, the head of of pro- 

which got the name of Provoſt, under whom 2 | 
ET 5 nd chap- 

ere certain prebendaries or canons, who had Iinries. 

SM heir ſeveral {falls in the church, where they 

ung maſſes. Others of leſſer fortunes founded 

gc haplainries, within the precin&s of a parochial 

hurch ; or altarages, which were donations 

granted for the ſinging of maſſes for deceaſed 

riends, at particular altars in a church. Though Their en- 

all thele were ſuppreſſed upon the reformation, dowments 

heir founders continued patrons of the endow- nos g1ven 

ents ;' out of which they were allowed to pro- e 

ide burſars, to be educated in any of the uni: 

Perſities, 1567, c. 12. As the reſidence of the 

urfars, who were truely the ſuperiors of theſe 

WP cniices, and were dijperled over all the uni- 

Sp critics in Scotland, could hardly be ditco- 

ered by the hetrs who were to enter to the 

ands as their vaſſals, the right of entering 

vallals to thele lands was, by 1661, c. 54. given 

o the patron. | | — 

7. Where a fund is gifted for the eſtabliſnh- Patrons ot 


_ ct a ſecond miniſter, in a pariſh where cas 
236 e . ths charges. 
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the cure is thought too heavy ſor one, the pa. 
tronage of ſuch benefice does not belong to the 
donor, but to him who was patron of the 
church, 18. Nov. 1680, B. of Haddington; un. 
leſs either where the donor has reſerved to him. 
ſelf the right of patronage in the donation, or 


where he and his ſucceſſors have been in the Wl 

conſtant uſe of preſenting the ſecond miniſter, 

without challenge from the patron, P. Falc. 42. 

The right The right of preſenting incumbents was, by Wl 
e ang 1690, c. 23. taken from | arg and veſted in 
the heritors and elders of the pariſn, upon pay iſ 


ment to be made, by the heritors to the patron, 
of 6oo merks; but it was again reſtored to pa. 
trons, 10. An. c. 12. with the exception of the 
Preſentations fold in purſuance ot the forme: 


, 4 9 1 
7 — 
7 * 4. Jets 3 =. 
n Ry oe: 
„ „ 8 


MM | 
Right of | 8. Patrons were not ſimply admiliftrarots of 
3 Pins the church; for they held the fruits of the va. 

e vacant 

ltipends, cant denefice as their own, for ſome time after 
. reformation, 1593, c. 172. c. But that 
right is now no more than a truſt in the patron, 
who mult apply them to pious uſes within the 
parifh, at the ſight of the heritors, yearly as 

they fall due. MH he failed, he loſt his right of | 
preſenting for the next turn, by 1685, c. 18.; 
Penalty of and after that right was taken away, the penal- 
not apply ty is, by 1690, c. 23. declared to be the forfei. 
ing We: ture of his right of adminiſtering the vacant 
ſtipend for that and the next vacancy. The 
King, who is exempted from this rule by ſaid 
act 1685, may apply the vacant ſtipend of tis 
churches to any pious uſe, though not within 
the pariſh *. If one ſhould be ordained to 
| , x Ae church, 


| This codified by a 3 of the Hoek of 
15 Lc I in che cale of Lr. D: ck, eil 7725 


Ter. 5: Of Ecchftical Perform: F 


church, in opadficion tothe na da 5 

E whoſe civil right cannot be affected by any ſen- 

Itence of a church court, may retain the ſtipend 

\s vacant, Falc. vol. 2. 213. Patrons are, to Other 
this day, intitled to a ſeat and burial-place- in rights of 


the churches of which they are patrons; and Patrons. 
de the right of all the teinds of the pariſh, not 

r, heritably diſponed, is given 10 then, by why. 

2 23.—1693, C. 25. 

y | 4, That kirks may not continue too long Patrons 


vacant, the patron mult preſent to the prafiby- e 3 
tery, (formerly to the biſhop), a fit perſon for ian 
ſupplying the cure, within ſix months from his months. 
knowledge of the vacancy, otherwiſe the right 

of preſentation accrues to the preſbytery, fure 

de voluto, 1567, C. 7.— 10. An. c. 12. Upon pre- Form ef 
ſentation by the patron, the biſhop collated or admiſſion 
conferred the benefice upon the preſentee, by into Krka 
a writing, in which he appointed certain mini- Goring 8 
iters of the dioceſe, to induce. or inſtitute him e 1 
into the church; which induQion completed 

his right, and was performed by their placing 

him in the pulpit, and delivering him the Bible 

and the keys of the church. Ibe biſhop col- 

lated to the churches of which himſelf was pa- 

tron, pleno jure, or without prelentation ; which 

he allo did in menſal churches whole putro- 

nages were ſunk, by the churches being appro- 

priated to hun, as part of his patramony. vince preſent 
the Revolution, a Judicial act of admiſſion by form af 
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ud the preſbytery, proceeding either upon a pre- adautiuon. 
lis lentation, or upon a call irom the heritors and 
in elders, or upon their own jus devalutuim, CO. 


letes the muniſter's right to the benetive, 
10. Soon after the Reformation, the Popilh F Proviſion 
hurchmen we cre pre. ralled + fo to FEES in the for the re- 
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Sovereign's hands, a third of their benefices, 
which, by 1567, c. 10. was appropriated, in the 
firſt place, for the ſubſiſtencewf the reformed 
- clergy. To make this fund effectual, particular Ws 
localities were aſſigned in every benefice, to the 
extent of a third, called the afſumption of thirds; 
and for the farther ſupport of miniſters, Queen 3B 
Mary made a grant in their favour of all the 
{mall benefices, not exceeding 300 merks ; nl 
which was confirmed by 1572, c. 52. Biſhops, b 
by the act which reſtored them to the whole of 
their benefices, 1606, c. 2. were obliged to 
maintain the miniſters within their dioceſſes, 
out of the thirds; and in like manner, the 
laick titulars, who got grants of the tends, Bl 
became bound, by their acceptation thereof, to 
provide the kirks, within their RAI nl 
f competent ſtipends. | - 
Comm. - 11, But all theſe expedients for the maints 
og” nance of the clergy having proved ineffectui. 
. ang a commiſſion of Parliament was appointed i 
valuing the reign of James VI. for planting kirks, au 
teinds, . modifying ſtipends to miniſtets out of th 
 teinds, 1G17, c. 3. to which a power was 172 2 
ſuperadded, of dividing large pariſhes, and % 
recting new churches, by 1621. c. 5. a ſecont 4 
commiſſion was appointed, 1633, c. 19. not 0-888 
ly for modifying; itipends, but for the valuation 
and for And ſale of teinds. After the Reſtaration, {i 
uniting ve Tal new commiſſions were granted by Parl:Wil 
and dt. ment, with more ample powers of diſmembe: 
zarte ing and angexing churches as they ſhould fin 
. jult, 1661, c. 61. Sc.; but the powers of 4. 
* theſe were, by 1707, c. 9. transferred to tit 
terred to. Court of Settion, with this limitation, that 1: 
rhe Sei. Pariſtr mould be dixjoined, nor new church! 
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. z. was 500 merks, or five chalders of victual, 


expenſive. 


lion and locality, Where a ſtipend is only mo- 
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without the conſent: of-three-fourths of the he- 


tors, computing the) votes, not by their num- 
bers, but by the valuation of their rents within 


e pariſh, The Judges of Seſſion, when fit- 
ting in that court, are conſidered as a commiſ- 
ſion of Parliament, and have their proper 
clerks, macers, and other officers of court, as \ 


1 
I . 
» ©, 
=— tuch, 
F ty n 4 . 
. 1 
*, 
& 
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+ 12. The loweſt ſtipend that could be modi- Maximum 
fied to a miniſter by the firſt commiſſion 1617, and mini- 
| mum of 

unleſs where the whole teinds of the pariſh did * — 


not extend ſo far: And the higheſt was 1000 


merks, or ten chalders, The Parliament, 1633, 


c. 8. raiſed the minimum to eight chalders of 
victual, and proportionally in ſilver; but as 


1 neither the commiſſion appointed by that act, 
nor any of the ſubſequent ones, was limited ass 


to the naximum, the commiſſioners have been in 
uſe to augment ſtipends, conſiderably above the 


old maximum, where there is ſufficiency of free 


teinds, and the cure is burdenſome, or living 


. | en oe” 8 
13. Where a certain quantity of ſtipend is He 


modified to a miniſter out of the teinds of a tion and 
- pariſh, without proportioning that ſtipend a- of locality. 
mong the ſeveral heritors, the decree is called a 


| decree of modification: But where the commil- _ 
noners alſo fix the particular proportions pay- _ 


able by each heritor, it is a decree of madifica- 

„ g 1 How a 
diſied, it is ſecured on the whole teinds of the modified 
parith, ſo that the miniſter can inſiſt againſt ſtipend is 
any one heritor to the full extent of his teinds; ſecured. 


uch heritor being always entitled to relief a- 


gainſt 
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gainſt the roll, for what he ſhall have paid 2s 
bove his juſt ſhare, 3. Dec, 1664, Hutchiſon x 
But where the ſtipend is alſo localled, each he- 
Titor is liable in no more than his own propor. 
tion. 


3 14. Few of the reformed miniſters were, at 
* 


firſt, provided with dwelling houſes; moſt of 
the Popiſh clergy having, upon the firſt appear- 
ance of the Reformation, let their manſes in 
feu, or in long tacks: Miniſters, therefore, got 
a right, by 1563, c. 72. to as much of theſe 
manſes as would ſerve them, notwithſtanding 
ſuch feus or tacks. Where there was no par- 
ſon's nor vicar's manſe, one was to be built by 
the heritors, at the ſight of the biſſiop, (now 
ex. the preſbytery), the charge not exceeding 
pence; IL. 1000 Scots, nor below 500 merks, 1649, c. 
45.—1663, c. 21. Under a manſe are com- 
prehended ſtable, barn, and byre, with a gar- 
den; for all which, it is uſual to allow halt an 
who bur- acre of ground. A perſon, whole only intereſt 
dened in the lands within the pariſh is a liferent-right, 
with it. is to be burdened with no proportion of the 
charge in building a manle, 14. Nov. 1679, 
miniſter of Mereham ; but he muſt bear his ſhare 
in repairing it, becauſe that has leſs of 220 Na» 
ture of a perpetulty. 
Free 15. Every incumbent 1s entitled, at Ip en- 
manſe. try, to have his manſe put into good condition; 
tor which purpoſe the preſbytery may appoint a 
viſitation by tradeſmen, and order eſtimates: ta 
be laid before them, of the ſums neceſlary ior 
the repairing, which they may proportion a- 
mong the heritors, according to their valua- 
tions; and letters of horning will, on bill to 
the Lords, be granted for carrying the preſby. 
98 * $617 8 
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tery's fentence into execution. The preſbyte. 
Ty, after the manſe is made ſufficient, ought, 


1 upon application of the heritors, to declare it a 
free manſe, which lays the incumbent under an 
obligation to uphold it in good condition, dur- 


ing his incumbency ; otherwiſe, he or his exe- 


7% W cutors ſhall be liable in damages; fee 1612, c. 


8: But they are not bound to make up the lots 
ariſing from the neceſſary decay of the build- 
ing, by the waſte of time. : „ 

16. All miniſters, where there is any land- Glebe, 
ward or country pariſh, are, over and above 
their ſtipend, entitled to a glebe, which com- 
prehends four acres of arable land, or ſixteen 
ſowms of paſture ground, where there is no a- 


rable land, (a ſowm is what will graze ten ſheep 


or one cow), and is to be deſigned or marked 
by the biſhop or preſbytery, out of ſuch kirk. to be de- 
lands within the pariſh as lie neareſt to the kirk, 8 out 
1593, 6. 161.— 1686, c. 7. As the benefit in- 2 _ 
tended by theſe acts to the clergy muſt have * 
been loſt, where there were no kirk lands in 

the pariſh, it was provided, by 1644, c. 31. that, 

in default of kirk- lands, the glebe ſhould be 


7 deſigned out of temporal lands; and this act, 
tough falling under the act reſciſſory of Charles 
1. ſeems to have been conſidered as till in 


force by 1663, c. 21. which takes it for grant- 


dd, that all minilters, except thoſe in certain 
WE 70yal boroughs, have right to glebes ; ſee St. 


2. 3. 40. e : | 

= 17. A right of relief is competent to the Relief a- 

| heritors, whoſe lands are ſet off for the manſe is RE 

or glebe, againſt the other heritors of the pa- gente = 

Tiſh, 1594, c. 199. The ſtatute limits this right tom of a 

to heritors of kirk lands, and to the fpecial manſe or 
Es * | caſe, glebe, 
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caſe, where the greateſt part of the lands in a 
pariſh are kirk-lands. The foreſaid act, 1644, 
which allowed deſignations out of temporal 
lands, extended the relief to the heritors of 
theſe lands: And, if the firſt part of that act, 
allowing ſuch deſignations, has been received 
as our law ſince the Reſtoration, it may be 
juſtly thought, that the equitable quality an- 
nexed to it ought not to be rejected. This re. 


is only lief, though conſtituted by ſtatute, is not real IT 

_ perſonal. againſt the lands themſelves; it is only perſo- 1 

| nal, againſt thoſe who were proprietors at the 1 
time of the deſignation, or their heirs, 24. June 

Glebes 1675, Stow. Manſes and glebes, being once Wn! 

and man- regularly deſigned, cannot be feued or fold by 

C 


ſes wr the incumbent, in prejudice of his ſucceſſors, 
— 572, c. 48. which is in practice extended even 
to the caſe where ſuch alienation evidently ap- 

pears profitable to the benefice. OT 
Miniſter's 18, Miniſters, beſides their glebe, were en- 
graſs. titled to graſs for a horſe and two cows, by 
1649, c. 45. which is revived by 1663, c. 21.: 
And, if the kirk. lands, out of which the graſs 
may be deſigned, either lie at a diſtance, or are 
not fit for paſture, the heritors are to pay to 
the miniſter L. 20 Scots yearly, as an equiva- 
lent, Miniſters have alſo freedom of foggage, 
paſturage, fewel, feal, divot, loaning, and free 
iſh and entry, according to uſe and wont, 1593, 
c. 161.—1663, c. 21.: What theſe privileges 
are, muſt be determined by the local cuſtom of 
the ſeveral pariſhes. Beſides the above- men- 
tioned burdens which are impoſed upon heri- WW 
tors, the pariſhioners were obliged to provide 
communion cups and lavers, 1617, c. 6. and 
to repair the kirk and kirk- yard dykes, 1572, 
„ 0 c. 54 
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=. 4—: 597, c. 232 ; but theſe burdens are 
now, for the moſt part, undertaken by the he- 
7 tors. . . 

109. It ſometimes happens, that lands lying Annera-. 
Bt a diſtance from the Kirk to waich they ori- tion ga 
Finally belonged, are annexed to another near- ſuc-a. 
er kirk, quad ſacra, or in ſo far as concerns 
the paſtoral charge. Such lands continue, in 
all civil reſpects, part of the old pariſh; and 
conſequently are liable in no proportion of the 
Wſtipend, nor of the expence neceſſary for up- 
holding the manſe, or even the kirk of the pa- 
rich to which the inhabitants conſtantly reſort 55 
bor divine ſervice, Falc. vol. 1. 74. | 

20. The legal terms at which ſtipends be. Terms of 
come due to miniſters, are Whitſunday and Mi- payment 
Wc haclmas. If the incumbent be admitted to of ſtipend. 

i church before Whitſunday, till which term 
he corns are not preſumed to be fully ſown, 
ee has right to that whole year's ſtipend; and, 
fk be is received atter- Whitſunday, and before 
Nichaelmas, he is entitled to the half of that 
Fear; becauſe, though the corns were ſown be- 
ore his entry, he was admitted before the term 
Wt wich they are preſumed to be reaped. By 
—_:lamc reaton, if he dies or is tranſported be- 

ere Whitſunday, he has right to no part of 
Hat year ; if before Michaelmas, to the halt; 
and it not till after Michaclmas, to the whole. Afichael. 

The rcaſon why the legal terin in ſtipends is mas, the 
lichaelmas, and not Martinmas, as in liferents, legal term 
grilcs trom the different nature of the two initipends. 
Fights. All kirk-beneſices did originally, ang 

re ſtill accounted in law to conſtit of teinds, 
which were drawn by the churchmen at the 
ing of the corns, which was ſeldou. fo. late 

0 ee 
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as Michaelmas; but rents are not due by the 
tenant to the landlord till Martinmas at ſooneſt, 
before which term, the corns are perhaps not 
fully brought into the barn yard. 
8 or 21. After the miniſter's death, his executors 
0 have right to the annat; which, in the ſenſe of 
the canon law, was a right reſerved to the Pope, 
of the firſt year's fruits of every benefice. IIp- 
on a threatened invaſion from England, anno 
1547, the annat was given by our Parliament, 
notwithitanding this right in the Pope, to the 
executors of ſuch-churchmen as ſhould fall in 
battle in defence of their country, c. 4. : But 
the word annat or ann, as it is now underſtood, 
is the right which law gives to the executors of 
miniſters, of half a year's benefice, over and 

above what was due to the miniſter himſelf for 
his incumbency, 1672, c. 13.: So that, if the 
incumbent ſurvives Whitſunday, his executors 
have the half of that year for the deceaſed's 
incumbency, and the other half as annat; if 

he ſurvive Michaelmas, they have that whole 

year for his incumbency, and the half of the 

| next, in name of ann. This right was firſt in- 
troduced into our law upon a letter of James 

VI. defiring the biſhops to make an act for that 
purpoſe, 19. July 1626, E. Mariſhall. | 

The na-. 22. The executors of a miniſter need make 
1 51 the up no title to the ann by confirmation : Nei- 
St. ther is the right aſſignable by the miniſter, or 
affectable with his debts, 1672, c. 13.; for it 

never belonged to him, but is a mere gratuity 

given by law to thoſe whom it is preſumed the 
deceaſed could not ſufficiently provide: And 

law has given it, without diſtinction, to the ex- 


ecutors of all miniſters, even where the ſtipend | 
18 
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is made up, not of teinds, but of the public re- 
venue of a borough, or of a voluntary contri- 
bution, Falc. vol. 1. 182. The ſtatute 1672 How di- 
gives this right of ann expreſsly to executors - m__ 
And if it were to be governed by the rules of 
ſucceſſion in executory, the widow, in caſe f 
no children, would get one half, the other 
would go to the next of kin; and where there 
are children, ſhe would be intitled to a third, 
and the other two thirds would fall equally a- 
mong the children, 3. 9. 6. But the Court of 
Seſtion, probably led by the general practice, 
have in this laſt caſe divided the ann into two 
equal parts, of which one goes to the widow, 
and the other among the children in capita, 
July 1747, children of Macdermeit. | | 
23. From the great confidence that was, in Juriſdic- 
the firſt ages of Chriſtianity, repoſed in church- tion of 
men, dying perſons frequently committed to biltop*: 
them the care of their eſtates, and of their or- 
phan children; but theſe were ſimply rights of 
truſt, not of juriſdiction. The clergy ſoon had 
the addrels to eſtabliſh to themſelves a proper 
juriſdiction, not confined to points of eceleſi— 
aſtical right, but extending to queſtions that 
had no concern with the church. They judged, 
not only in teinds, patronages, teſtaments, 
breach of vow, ſcandal, Sc.; but in queſtions 
: of marriage and divorce, becauſe marriage was 
a lacrament z in tochers, becauſe theſe were 
given in conſideration of marriage ; in all que- 
ttions where an oath intervened, on pretence 
that oaths were a part of religious worſhip, , 
Ne. M. J. 1 c. 2.—J. 2. c. 38.8 5.—1. 3. c. 7. 
§ 2.3 and in the deprivation ot notaries, and 
tae trial of thoſe that uſed falſe inſtruments, 
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8. 


ſaries; 
| verted from their proper functions, they com- 
mitted the exerciſe of it to their officials or 
commiſſaries: Hence the Commiſſary Court 
was called the Biſhops Court, and Curia Chriſ- 
Hanitatis ; it is allo ſtyled the Conſiſtorial Court, 


from conſiſtory, a name firſt given to the court 


of appeals of the Roman emperors, and after- 
wards to the courts of judicature held by 
churchmen. T7 
by whom 24. At the Reformation, all epiſcopal juriſ. 
named. diction, exerciſed under the authority of the 
Biſhop of Rome, was aboliſhed, by an act 1 560, 
ratified by 1567, c. 2. As the courle of juſtice 
in conſiſtorial cauſes was thereby ſtopped, Q. 
Mary, beſides naming a commiſlary for every 
dioceſe, did, by a ſpecial grant mentioned in 
Bocks S. 1. March 1563. 4, eſtabliſh a new Com- 


Commiſ- ee ; - agg 
faries of Judges or Commiſſaries; which grant 1s ratified 


Edin- by an unprinted act, 1592, c. 25. This court 
burgh. js veſted with a double juriſdiction ; one dioce- 
ſan, which is exerciled in the ſpecial territory 
contained in the grant, viz. the counties of E. 
dinburgh, Haddington, Linlithgow, Peebles, 
Their and a part of Stirling ſnhire; and another univer- 
PLOT fal, by which the judges confirm the teſtaments 
1 of all who die in foreign parts, and may reduce 
NS the decrees of all interior commillaries, provid- 
ed the reduction be purlned: within a year after 
the decree : See Inſtr. to Comm. 1666, c. 16. re- 
cited in Ads 9. 28 ey. 1666. Biſhops, upon 
their re-e{tabliſhment in the reign of James VI. 
were reſtored to the right of naming their ſeve- 


ral commillaries, by 1609, c. 6.; and as to the 
commaillariot 


Commiſ- 1503, c. 64. As churchmen came, by the 
means of this extenſive juriſdiction, to be di- 


miſſary Court at Edinburgh, conſiſting of four 
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commiſſariot of Edinburgh, two of the four 5 
judges were, by that act, to be appointed by the 
Archbiſhop of St. Andrew's, and two by the 
Archbiſhop of Glaſgow. Since the Revolution, 

the nomination of all the commiſſaries in the 
kingdom has devolved on the Crown, as com- 
ing in place of the biſhops. There was but 
one commiſſary court in each dioceſe, till the 
erection of the Commiſſariot of Edinburgh; 
and in purſuance of a commiſſion by James VI. 
in 1581, authoriſing the Seſſion to erect new 
ones, for the benefit of perſons who lived moſt 
remote from the court of the dioceſe, commiſ- 
ſariots were eſtabliſhed at Stirling, Peebles, 
Lauder, and other places, which had never been 
epiſcopal ſees. OL Og 
25. As the clergy, in times of popery, aſſu- 2 
med a juriſdiction, independent of the civil ni, 
power, or any ſecular court, their ſentences ries origi- 
could be reviewed only by the Pope, or judges ually ſu- 

_ delegated by him; ſo that, with regard to the preme. 
courts of Scotland, their juriſdiction was ſu- 
preme. But, by an act 1500, ratified by 1581, 
c. 115. the appeals from our biſhop courts, that 
were then depending before the Roman conſiſ- 
tories, were ordained to be decided by the 
Court of Seſſion. And by a poſterior act 1609, 
c. 6. the Seſſion is declared the 1 great No ſub. 
Conſiſtory, with power to review all ſentences ja to the 
pronounced by the Commiiilaries. Neverthe- review of 
leſs, ſince that court had no inherent juriſdic- the Seſ- 
tion in conſiſtorial caules, prior to this ſtatute ; lion. 
and ſince the ſtatute gives them a power of 
judging, only by way of advocation, they have 
not, to this day, any proper conſiſtorial juriſ- 
diction in the firſt inſtance, S“. 4. 1. 36.; nei- 

„ e 2. "ma 


62 Of Ecclefraftical Perſons. Book l. 


ther do they pronounce ſentence in any con- 
fiſtorial cauſe brought from the Commiſlaries, 
but remit it back to them with inſtructions. 
By the practice immediately ſubſequent to the 
act before quoted, they did not admit advoca- 
tions from the inferior commiſſaries, till tine 
cauſe was firſt brought before the Commiſſaries 
of Edinburgh; but that practice is now in diſ- 
ule, Edg. 28. Jan. 1725, White. 
Extent of 26, The Commillaries retain to this day an 
the Com- excluſive power of judging in declarators of 
miſſaries . | : FE DO. 
juriſdice- Marriage, and of the nullity of marriage; in 
3 actions of divorce and of non. adherence, of a- 
dultery, baſtardy, and confirmation of teſta- 
ments; becauſe all theſe matters are ſtill con- 
ſidered to be properly conſiſtorial. Inferior 
commiſſaries are not competent to queſtions of 
divorce, 1609, c. 6. under which are compre- 
hended queſtions of baſtardy and adherence, 
when they have a connection with the lawful- 
neſs of marriage, or with adultery; See In/tr. 
to Comm. 1666, c. 2. | 1 
27. The bithops did, by theſe inſtructions in 
1666, authorize their commiſſaries to judge in 
all cauſes referred to oath, to the extent of L. 40 
Scots, though the matter ſhould not be conſiſ- 
torial: And by older inſtructions, 1563-4, pre- 
ſerved by Balf. 655. the Commiſſaries were im- 
powered to determine the cauſes of widows, 
orphans, and other Per/onae miſerabiles, not ex- 
ceeding L. 20 Scots. This part of their juril- 
diction is now fixed, by Act. S. 29. July 1752, 
declaring that the Commiſſaries have no power 
to pronounce decrees in abſence for any ſum 
above L. 40 Scots, except in cauſes properly 
conliltorial ; but that they may authenticate * 
| | = tori 


torial and curatorial inventories; and that all 
bonds, contracts, c. which contain a clauſe 
for regiſtration in the books of any judge com- 
petent, and proteſts on bills, may be regiſtered 
in their books. Long before this act of ſede- 
runt, commiſſaries had been judged not com- 

petent to phyſicians fees, 26. Nov. 1622, Lid- 
del; nor to tutory accounts, 8. Dec. 1675, 
Ilright ; though they claimed the cogniſance 
of them, as the cauſes of dying perſons, and of 
orphans. 8 4 


Trr. 6. Of Marriage. 


ERSONS, when conſidered in a private ca- Marriage, 
pacity, are chiefly diſtinguiſhed by their 
mutual relations; as huſband and wife, tutor 
and minor, father and child, maſter and ſer- 
vant, The relation of huſband and wife is con- 
ſtituted by marriage, which is the conjunction 
of man and wife, vowing to live inſeparably till 
death. 5 „ | 

2. Marriage is truly a contract, and ſo re- j; null 
quires the conſent of parties. Ideots, therefore, without 
and furious perſons, cannot mary. As no per- conſent; 
{on is preſumed capable of conſent within the 
years of pupillarity, which, by our law, laſts 
till the age of fourteen in males, and twelve in 
females, marriage cannot be contracted by pu- 
pils, J. 3. C. quando tut. vel cur.; but if the 
married pair ſhall cohabit after puberty, ſuch 
acquieſcence gives force to the marriage, J. 4. 
de rit. nupt. Marriage is fully perfected by 
conſent ; which, without conſummation, founds 
ail the conjugal rights and duties. The con- 

„„ TS „„ ont 
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which ſent requiſite to marriage muſt be de pracſenti. 
muſt be A promiſe of marriage, (/#ipulatio ſponſalitia_), 
deprejerti. though it was guarded by certain penalties in 
the Roman law, J. 5. C. de ſponſ. may, by ours, 

be ſafely reſiled from, as long as matters are 
entire; but, if any thing be done by one of 

the parties, whereby a prejudice ariſes from the 
non-performance, the party reſiling is liable in 
damages to the other, F. 2. Jan. 1685, Graeme. 

The canoniſts, and after them our courts of 

juſtice, explain a copula ſubſequent to a promiſe 

of marriage into actual marriage, New Coll. 46. 

Form of 3. It is not neceſſary that marriage ſhould. 
celebra- be celebrated by a clergyman. The conſent of 
tion. parties may be declared before any magiſtrate, 
or ſimply before witneſſes: And though no 

formal conſent ſhould appear, marriage is pre- 
Preſumed ſumed from the cohabitation, or living toge- 
narflage. ther, at bed and board, of a man and woman 
who are generally reputed huſband and wife, 

1503, c. 77. One's acknowledgement of his 
marriage to the mid-wife, whom he called to 

his wife, and to the miniſter who baptized his 

child, was found ſufficient preſumptive evidence 

of marriage, without the aid either of cohabi- 
tation, or of habite and repute, Feb. 1739. 
* Arrot. The father's conſent 0 by the Ro- 
| man law, eſſential to the marriage of children 

in familia: But, by our law, children may 

enter into marriage without the knowledge, 
and even againſt the remonſtrances of a father. 
3 4. Marriage is forbidden within certain de- 
forbidden grees of blood. The Romans reckoned a de- 
degrees gree for every perſon generated: By which 
null; rule, a father and ſon are in the firſt; brothers 
in the ſecond, and firſt couſins in the fourth 

. degree 
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putes by the perſons generated upon one fide 
only, which, in the direct line of aſcendants 
and deſcendants, comes to the ſame account 
with the Roman computation ; but, in rhe 
tranſverſe or collateral line, makes a conſidera- 
ble variation from it. By 1567, c. 15, which 
adopts the law of Moſes, Levit. c. 18. into ours, 
ſeconds in blood, and all remoter degrees, may 
lawfully marry. By ſeconds in blood, are 
meant firſt couſins, according to the computa- 
tion of the canon law, which was at that time 
the common way in Scotland of reckoning de- 


grand-uncle, Wc. with reſpect to his grand niece, 
Sc. The fame degrees that are prohibited in 


is the tie ariſing from marriage, betwixt one 
of the married pair, and the blood relations of 


wy married to a third perſon, is ip/o jure, 


the names and deſignations (additions) of thole 
who intend to intermarry, in the churches where 
the bride and bridegroom reſide, after the con- 
| gregation is aſſembled for divine ſervice ; that 
all perions, who know any objection to the mar- 
nage, may otter it. Not Bithops only, but 
Prelbyteries, aitumed formerly a power of dil. 


- +4 N 
1 111A. 


1 


* 


degree of conſanguinity. The canon law com- 


conſanguinity, are prohibited in affinity; which 


grees. Marriage in the direct line is forbidden and mat- 
in infinitum ; as it is alſo in the collateral line, 1iage in 
in the ſpecial caſe where one of the parties is the direct 
loco »arentis to the other, as grand- uncle, great 


Vs 


the other. Marriage alſo, where either of the Other 


parties is naturally unfit for generation, or ſtands CIR 
ol nullity, 


5. To prevent bigamy and inceſtuous mar- Procla- 
riages, the church has introduced proclamation mation of 
of banns ; which is the ceremony of publithing 4e. 
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penſing of proclamation of banns on extraor- 

dinary occaſions, Act. A. 1638, Sef. 23. 21. 
Which has not been exerciſed ſince the Revo. 
lution. When the order of the church is ob. 
ferved, the marriage is called” regular; when 
Clandeſ. otherwiſe, clandeſtine. . Clandeſtine marriage, 
tine mar- though it be valid, has ſtatutory penalties an- 
riage. nexed to it, affecting not only the parties, but 
| the celebrator and witnefſes, 1661, c. 34.— 
1695, c. 12.—1698, c. 6.: And over and above, 
the parties were puniſhed with the loſs of cer- 
tain conjugal rights; the huſband loſt his us 
mariti, and the wife her us relictae, by 1672, 
6. 9. This laſt act, which alſo inflicted penal. 
ties againſt the then non- conforming clergy, 
vas reſcinded in the lump with other acts for 
conformity, by 1690, c. 27.; in reſpect of 
which, the penalties of the act 1672, againſt 
clandeſtine marriages, were found to be taken 

off, F. 11. Dec. 1705, Carruthers. 3 
Commu- 6. By marriage, a ſociety is created between 
nion of the married pair, which draws after it a mu. 
goods. tual communication of their civil intereſts, in 
as far as is neceſſary for maintaining it. As 
the ſociety laſts only for the joint lives of the 
ſocii; therefore rights that have the nature of a 
perpetuity, which our law tiles heritable, ar: 
not brought under the partnerſhip or commu: 
nion of goods; as a land-eſtate, or bonds bear- 
ing a yearly intereſt: It is only moveable ſub- 
jects, or the fruits produced by heritable fub- 
jects during the marriage, that become com- 

mon to man and wife. | 
Jus mari» 7. The huſband, as the head of the wiſe, 
5 has the ſole right of managing the goods in 


communion, which is called u, mariti, Ihis 
right 


* — % ww ——— 


Tir. Ge M. arriage. 67 


right i is 10 abſolute, that it bears but little re- 


ſemblance to a right of adminiſtering a com- 


mon ſubject; for the huſband can, in virtue 
thereof, ſell, or even gift at his pleaſure, the 


5 whole goods falling under communion; and 


his creditors may affect them for the payment 
of his proper debts: 80 that the us mariti is equiva- 
carries all the characters of an aſſignation by By 
the wife to the huſband, of her moveable e. tio 
ſtate. It ariſes % jure from the marriage; 
and therefore needs no other conſtitution. Our How far 
lawyers of the laſt age were of opinion, that it may be 
this was a right ſo inſeparable from the huſband renoun- 
that all reſervation by the wife of the right of bed. 
adminiſtration, or renunciation of it by the 
huſband, was ineffeQtual ; for that ſuch reſer- 
vation or renunciation, as a moveable right 
conceived in favour of the wife, fell under the 
Jus mariti: But it is now an agreed point, not 
only that a ſtranger may convey an eſtate to a 
wife, ſo as it ſhall not be ſubject to the hul- 
band's adminiſtration, but that a hutband may, 
in the marriage contract, renounce his e ma- 
riti in all or any part of his wite's moveable 
eltate, 23d June 1730, Walker *, _ 
8. From this right are excepted paraphernal Parapher- 
goods, which, as the word is underſtood in our vaiia not 


law, comprehends the wife's wearing apparel, 3 50 


and the ornaments proper to her perlon, As eds 
necklaces, ear rings, brealt or arm jewels, buck- 
les, &. Theſe are neither alienable by the 
huſband, nor affectable by his creditors. Things 
of promiſcuous uſe to huſband and wife, as 
plate, medals, &c. may become paraphernal, 


by. 


Fale. and Kiterran, e 745, Blurray. 
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by the huſband's giving them to the wife, at or 
before marriage; but they are paraphernal, 
only in regard to that huſband who gave them 
as ſuch and are eſteemed common moveables, 
if the wife, whoſe paraphernalia they were, 
be afterwards married to a ſecond huſband ; 


unleſs he ſhall in the ſame manner appropriate 


them to her, J. 4. Dec. 1696, and 15th Jer. 
1697, Dicks. - 
Durdens 9. The right of the butband to the wite's 
aſſecting moveable eſtate, is burdened with the moveable 
_ „ debts contracted by her before marriage: And, 
e ug his right is univerſal, ſo is his burden; for 
it reaches to her whole moveable debts, though 
they ſhould far exceed her moveable eſtate. 
Yet the huſband 1s not conſidered as the true 
low re- debtor in his wife's debts. In all actions for 
Gn payment ſhe is the proper defender; the hul- 
he ng. band is only cited for his intereſt, that is, as 
band, curator to her, and adminiſtrator of the ſociety- 
goods: As ſoon therefore as the marriage is 
diffolved, and the fociety-goods thereby ſuffer 
a diviſion, the huſband 1s no farther concerned 
in the {ſhare belonging to his decealed wife; 
and conſequently 1s no longer liable to pay her 
debts, which muſt be recovered from her re- 
preſentatives, or her ſeparate eſtate. 
How ex- 10, This obligation upon the huſband is per- 
tended petuated againſt him. 1. Where his proper 
og eſtate, real and perſonal, has been effected, du- 
| ring the marriage, by compleat legal diligence; 
in which caſe, the huſband muſt, by the com- 
mon rules ot law, relieve his property from the 
burden with which it ſtands charged : But the 
utmoſt diligence againſt his perſon is not fut- 


Acicnt to perpetuate the obligation, Had. 26. 
Feb, 
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Feb. 1623, Douglas ; nor even in complete dili- 
gence againſt his eſtate, 23. Jan. 1678, Wilky. 
2. The huſband continues liable even after the 
wife's death, in ſo far as he is /Jucratus or pro- 
fited by her eſtate. Law does not conſider a 
huſband, who has got but a moderate tocher 
by his wife, as a gainer by the marriage, 23, 
Dec. 1665, Burnet lt is the exceſs only, 
which is lucrum, and which muſt be judged of, 
according to the quality of the parties, and their 
condition of life. As the huſband was at no 
time the proper debtor in his wife's moveable 
debts ; therefore, though he ſhould be Jucratus, 
he is, after the diflolution, only liable for them 
ſubſidiarie, i. e. if her own ſeperate eſtate is not 
ſufficient to pay them off, P. Falc. 54. . 

11. Where the wife is debtor in that ſort of 
debt, which, if it had been due to her, would 
have excluded the jus mariti, e. g. in bonds 
bearing intereſt, the huſband is liable only for 
the bygone intereſt, and thoſe that may 
grow upon the debt during the marriage; be- 
cauſe his obligation for her debts muſt be com- 
menſurated to the intereſt he has in her eſtate, 
13. July 1708, Gordon, It is the huſband alone 
who is liable in perſonal diligence for his wife's 
debts, while the marriage ſubſiſts: The wife, 
who is the proper debtor, is free from all per- 
ſonal execution upon them, while ſhe is ve/tita 


12. The huſband, by marriage, becomes The huſ- 
the perpetual curator of the wife. From this band is 


right it ariſes, 1. That no ſuit can proceed a- his wife's 


W $2inlt the wife, till the huſband be cited for his rater. 

intereſt : And if the is married during the de- Eſfeds of 

pendence of a proceſs againſt h:r before an in- this cura- 
| Ma 05 ferior ter, 


even be- 
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ferior court, and if the huſband dwells within 


another territory, he muſt be called 4 letters 
of ſupplement, which are granted o 

by the Court of Seſſion. 2. All deeds, done 
by a wife without the huſband's conſent, are 
null; neither can ſhe ſue in any action with- 
out the huſband's concurrence. Where the 
huſband refuſes, or, by reaſon of forfeiture, &c. 
cannot concur ; or where the action is to be 
brought againſt the huſband himſelf for per- 
forming his part of the marriage-articles, the 
judge will authoriſe her to ſue in her own 
name. To prevent the neceſſity of applying 
for the court's authority, care is generally ta- 
ken, in marriage- contracts, to name certain 
truſtees, at whoſe inſtance execution may pals 
againſt the huſband. The effects ariſing from 
this curatorial power diſcover themſelves even 
before marriage, upon the publication of banns; 


fore mar- after which the bride, being no longer /ui ju- 


riage. 


Separate 
alimony. 


ris, can contract no debt, nor do any deed, ei- 
ther to the prejudice of her future. huſband, | 


nor even to her own, Dirl. 13.: But it is not 
enough for this purpoſe that the banns have 
been publiſhed at the bridegroom's pariſh- 
church; the notification muſt be alſo made 


at the bride's, in order to interpel perſons | 


from contracting with her, 8. July 1623, 
Macdougal. VF 
13. It the huſband ſhould either withdraw 
from his wife, or turn her out of doors, or it, 
continuing in family with her, he ſhould b) 
levere treatment endanger her life, the com: 
miſſaries will . authoriſe a ſeperation a men/a et 
toro, and give a ſeperate alimony to the wite, 


(! 


courſe 


ſuitable to her huſband's eſtate, from the time | 
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of ſuch ſeperation, until either a reconciliation 
or a ſentencce of divorce. e „ 
14. Certain obligations of the wife are va - What ob- 
lid, notwithitanding her being /ub cura mariti were 
ex. gr. obligations ariſing from deli ; for wives „l. 
have no privilege to commit crimes. But, if 6 
the puniſhment reſolves into a pecuniary mul&, on . 
the execution of it muſt, from her incapacity . 
to fulfil, be ſuſpended till the diſſolution of the 
marriage, unleſs the wife has a ſeparate eſtate 
exempted from the jus mariti, Edg. 2. July 
1724, Murray.—5. Dec. 1738, Gordon. RR 
15. Obligations arifing from contract, affect p,,q.., 
either the perſon or the eſtate. The law has obliga- 
been ſo careful to protect wives, while /ub cu- tions null. 
ra mariti, that all perſonal obligations granted 
by a wife, though with the huſband's conſent, 
as bonds, bills, &c. are null; with the following 
exceptions, 1. Where the wife gets a ſepa- Excep- 
rate peculium or ſtock, either from her father tions. 
or a ſtranger, for her own or her children's a- 
limony, ſhe may grant perſonal obligations in 
relation to ſuch ſtock, Dirl. 164.; and by 
ſtronger reaſon, perſonal obligations granted 
by a wife are good, when her perſon is actual- 
ly withdrawn from the huſband's power, by a 
judicial ſeparation. 2. A wife's perſonal obli- 
| gation, granted in the form of a deed inter vi- 
vos, is Valid, if it is not to take effect till her 
death. Feb, 1720, I.. Tillibewn. 3. Where Contrags 
the wife is by the huſband praepofita negotiis, of a wife 
entruſted with the management, either of a who is 
particular branch of buſineſs, or of his whole? ta, 
affairs, all the contracts ſhe enters into, in the 
exerciſe of her praepeſitura, are elfectual, even 
though they be not reduced to writing, but 
8 ſhould. 
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ſhould ariſe merely ex re, from furniſhings made 
| bind the to her: But ſuch obligations have no force a- 
huſband, gainſt the wife; it is the huſband only, by whoſe 
not her. commiſſion ſhe acts, who is thereby obliged. 
A praepofitura may be conſtituted, not only 


formally by writing, but tacitly, by the wife's |} 


being in uſe, for a tract of time together, to 
act for her huſband, while he either approves 
of it by fulfilling her deeds, or at leaſt, being 
in the knowledge thereof, connives at it, Dirl. 
319. 1 | 


The wife 16. A wife, while ſhe remains in family 


is preapoſt. With her huſband, is conſidered as praepoſita 


za negotiis negotiis domeſticis: And conſequently, may pro- 
domeſlicis. vide things proper for the family, for the price 
whereof the huſband is liable, though they ſhould 
be miſapplied, or though the huſband ſhould 
have given her money to provide them elſe- 
Inhibition where, Dirl. 310. 4 huſband, who ſuſpects that 
againſt a his wife may hurt his fortune by high living, 
_ may ule the remedy of inhibition againſt her; 
by which all perſons are interpelled from con- 
tracting with her, or giving her credit. After 
the completing of this diligence, whereby the 
praepoſitura falls, the wife cannnot bind the 


huſband, unleſs for ſuch reaſonable furniſhings 


as he cannot inſtruct that he provided her with 
aliunde. As every man, and conſequently every 
Huſband, has a right to remove his managers 
at pleaſure, inhibition way paſs at the ſuit of 

the huſband againſt the wife, though he ſhould | 
not offer to juſtify that meaſure by an actual 
proot of the extravagance or profuſeneſs of her 
temper, Talc. vol. 1. 209,*, „„ 
17. AS. 


Kell. huſband and wife, No. 12, and 13, 


"7 
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17. As to the rights granted by the wife af. Rights af. 
fecting her eſtate; the has no moveable eſtate, feQing wor 
except her paraphernalia ; and thoſe ſhe may a- ar 
lien or impignorate, with conſent of the hu y- 
| band as curator, otherwiſe not, 11. July 1735, 
Semmil. She can even, without the huſband, 
| bequeath, by teſtament, her ſhare of the goods 
in communion ; but ſhe cannot diſpoſe of them 
intcr vivos, for ſhe herſelf has no proper right 
to them, while the marriage ſubſiſts; ſee 19. _ 
Dec. 1626, Matthew. A wife can lawfully o- her heri- 
blige herſelf, in relation to her heritable eſtate, table e- 
with conſent of her huſband ; for though her fate. 
perſon is in ſome ſenſe ſunk by the marriage, 
Me continues capable of holding a real eſtate; 
and in ſuch obligations, her eſtate is conſider- 
ed, and not her perlon, 15. Dec. 1665, E. 
leis.—23. Jan 1678, Bruce. A huſband, 
though he be curator to his wife, can, by his 
acceptance or intervention, authoriſe rights 
granted by her in his own favour; for a hul- 
band's curatory is not intended only for the 
wife's advantage, but is conſidered as a mutual 
benefit to both. he 5 

18. All donations, whether by the wife to nation 
tlie huſband, or by the huſpand to the wife, betwirt 
are, both by the Roman law and ours, revo- hn{b12d 
cable by the donor; ne cenjuges mutuo amore fe and wite 
ſppalient, l. 1. de don. int. wir. et ux. but, if e rens 
the donor dies without revocation, the right“ 
becomes abſolute. A right may be revoked, 
not oy by an explicit revocation, but tacitly, 
by afterwards conveying to another the ſubject 
ot the donation, or by charging it with a bur— 
den in favour of a third party; but in to tar 
as the ſubject is not burdened, the donation 
A ſublilts, 
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ſubſiſts, Dirl. 204. Though the deed ſhould 
be granted nominally, or in truſt, to a third 
party, it is ſubject to revocation, if its genuine 
effect be to convey a gratuitous right from one 
of the ſpouſes to the other; plus enim valet 
quod. agifur, quam quod ſi mulate concipitur, 1. Feb. 


Rational 1728, Sanders, Where the donation is not 
or remu- pure, it is not ſubject to revocation : Thus, a 


neratory 
grants are 
not re vo- 
cable. 


Natifica- 
tion by 
WLVCS. 


grant made by the huſband, in conſequence of 
the natural obligation that lies upon him to pro- 
vide for his wife, is not revocable, unleſs in ſo 


far as it exceeds the mealure of a rational ſettle» 
ment; See Kl. huſband and wife, No. 16. 
neither are remuneratory grants revocable, * 
where mutual grants are made in conſidera- 


tion of each other, 26. Jan. 1669, Chiſhoim, 
except where an onerœus cauſe is ſimulated, and 
a donation truly intended; or where what is 
given hinc inde, by the buſbaid: and wite, bears 
no proportion to each other. All voluntary 
contracts of ſeparation, by which the wife i 
provided in a. yearly alimony, were by our 
more ancient practice reprobated, as contrary 
to one of tae effential duties of marriage, ad- 
herence, 11. Jeb. 1634, Drummond ; but by our 
later deciſions, they are ettectual as to the time 
patt, but revocable either by the huſband or 
wite, 6. Feb. 1066, Living/ton. 

19. As wiyes are in the ſtrongeſt. degree 
ſubje& to the influence of their huſbands, third 


parties, in whole tavour they had made grants, 


were irequently vexed with actions of Teduc- 
tion, as if the grant had been extorted from 
the wite, through the force or fear of the hul- 
band. To ſecure the grantees againſt this danger, 
ratific ations were introduced, whereby the wife, 


appearing 


m1 SS _w 
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appearing before a judge, declares upon oath, 
her huſband not prefent, that ſhe was not in- 


duced to grant the deed ex vi aut meta. Eve- he RON 
ry deed, by which any intereſt accrues to a third per tub. 
party, may be ſecured by ratification, though a jed there- 


conſequential benefit ſhould ariſe from it to the ot. 
huſband, 1481, c. 84.; but pure donations, be- 
twixt man and wife, do not appear to be the 
proper ſubjeQs of ratification; for law has made 
theſe revocable, as proceeding from the love, 
not the fear of the huſband : And if a donation 
by a wife were rendered irrevocable by her ra- 


tification, which a hutband might eafily obtain 


by the ſame methods of perſuaſion which pro- 
cured the gift, the law of donations, betwixt 
man and wife, would turn out a moſt unequal 


one to the wife. A wife's ratification is not 


ablolutely neceſſary for ſecuring the grantee : 
Law indeed allows the wife to bring reduction 


of any deed ſhe has not ratified, upon the head 


of force or fear, of which if ſhe brings 1uffi- 
cient evidence, the deed will be ſet aſide; but 
it the fails in the proof, it will remain effee- 
tual to the receiver, 28. June 1706, Hay. 

20. Marriage, like other contracts, might 
by the Roman law, be diſſolved by the con- 


power of divorce, after it had been tor ſome 
time reſtrained, was again revived by the Chri- 
ſtian Emperor Juſtinian, Nev. 140. c. 1. ; but, 


by the law of Scotland, agreeable to the rules 


of our holy religion, marriage cannot be ditſol- 
ved till death, except by divorce, proceeding 
either upon the head of adultery, Matth. xix. 
8. 9. Mar x. 11. or of wilfull deſertion, 1. 
Cor. vii. 15. . 85 75 

21. Mar- 


Diſſolu- 
| OF 4 5 tion of 
trary conſent of parties; which unlimited marriage, 
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by death 21. Marriage is diſſolved by death, either 
within within year and day of its being contracted, 
3 and or after year and day. If it is diffolved within 
a. | p | 
year and day, all rights granted in conſidera- 

tion of the marriage become void, and things 
return to the ſame condition in which they 

ſtood before the marriage: The tocher returns 

to the wile, or thoſe from whom 1t came ; and 

all the intereſt, either legal or conventional, 
ariſing to the wife in the huſband's eſtate, re- 
turns to the huſband or his heirs. In conſe- 
_ quence of this rule, the right that the huſband 
acquires by marriage to the wite's moveable 
eltate, determines by the diſſolution within 
year and day; with this reſtriction, that he is 
conſidered as a bona fide poſſeſſor, in relation 
to what he has conſumed of theſe moveables, 
upon the faith of his right, while it ſubſiſted; 
but he is liable to repay the tocher, without 
any deduction in conhderation of his family- 
ex<pence during the marriage, 23. Feb. 1681, 
Gordon, If things cannot be reſtored on both 
idées, equity hinders the reſtoring of one party, 

and not the other, 20. July 1664, Petry. 

after year 22. Upon the diſſolution of a marriage, after 
and day. vear and day, e jurviviag huſband becomes 
the irrevocable }-yuprietor of the tocher; and 

the wife, ue ihe ſurvives, is entitled to 
| her jointer, g to her legal proviſions of terce, 
Wife's 2. 9. 26. | jus reliflar, 3. 9. 5. She has alſo 


mourn: right 4 urnings, unable to the huſband's 
ings, and 


rich qual: „ ud to aluvaiy from the day of his 
ww the den the tern; at which her liferent- pro- 
term. vine. =ther legs 2: Or conventional, commen- 


ces The mastufe of which alunony i is regula- 
teu, not by extent of her jointure, but by 
the 


ts So 
the huſband's quality and fortune, and the con- 


dition of the family left by him, 15. July 17 13. 


Cred. of Scot. If a living child be procreated 
of the marriage who has been heard to cry, the 
marriage has the fame effect as if it had ſub- 


is, according to St. 1. 4. 19. the only evidence 


that ought to be received of its being born a- 


live, that the matter may not be left to the un- 


certain conjectures of thoſe who attend the 


birth of children; but the doctrine of the Ro- 
man law appears more equitable, which admits 


other circumſtances, where they are equally 


ſtrong, in proof of that fact, J. 3. C. de poſt. her. 


A day is adjected to the year, in majorem evi- 
dentiam, that it may clearly appear that the year 


itſelf is elapſed ; and, therefore, the running 
of any part of the day, after the year, has the 
ſame effect as if the whole were elapſed. The 
diſputes that might ariſe from the diffolution of 
a marriage within the year, are generally pre- 
vented by a clauſe in marriage-contracts, that 
the intereſt of thehuſband and wite ſhall continue, 


though the marriage ſhould be diffolved ſooner, 
without a living child. The legal right of 
courtely, competent to the ſurviving huſband, 


is to be explained, 2. 9. 30. 


23. Divorce is ſuch a ſeparation of married Diſſolua 
perſons, during their lives, as looſes them from tion by 


the nuptial tie, and leaves them at freedom to divorce 
upon aK 
dultery. | 


intermarry with others. Marriage, being by 
the canoniits numbered among the ſacraments, 
1s reckoned a bond fo facred that nothing can 
diffolve it. In the caſe of adultery itſelf, they 


allow only a ſeparation from bed and board: 


And, even by our law, neither adultery nor 


wytull 


Diſſolu- E 
tion after 
a living 


ſiſted beyond the year. The crying of the child child. 


W 0 Marriige Bock I. 


wilfull deſertion, are grounds which muſt ne- 
ceſſarily diſſolve marriage; they are only han- 


dles, which the injured party may take hold of 


Cohabita-' to be free. Cohabitation, therefore, by the in- 


tion after jured party, after being in the knowledge of 


— the acts of adultery, implies a paſſing from the 


divorce. injury; and no divorce can proceed, which is 


carried on by colluſion betwixt the parties, leſt, 


contrary to the firſt inſtitution of marriage, 


they might diſengage themſelves by their own 
conſent, 15. Fuly 1681, Watſon. As by divorce, 


the nuptial tie itſelf is Iooſed, the guilty perſon, 
as well as the innocent, may contract ſecond 


marriages; but, in the caſe of divorce upon 
adultery, marriage 1s, by ſpecial ſtatute, prohi- 


bited betwixt the two adulterers, 1600, c. 20. 
a doctrine borrowed from J. 13. de his quib. ut 


Divorce 24. Where either party has deſerted from 
upon wil- the other for four years together, that other 


full deſer- may, by 1573, c. 55. ſue for adherence before 


ton; the Commiſlary, whoſe decree the Seſſion may 


enforce by letters of horning: If thele have 


no effect, the church is to proceed, firſt by ad- 
monition, then by excommunication ; all which 
previous ſteps are declared to be a ſufficient 
ground for purſuing a divorce. Depraxi, the 
Commiſſaries pronounce ſentence in the adhe- 
rence, after one year's deſertion; but four 
years mult intervene between the firſt deſertion 
and the decree of divorce. By the inſtructions, 
1666, c. 2. the inferior commiſſaries can only 
judge in the previous action of adherence; the 
divorce muſt be carried before the Commilla- 
ries of Edinburgh, „„ 1. 
Ep | wr 25. The 
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2275. The legal effects of divorce on the head its effedts. 
of deſertion are particularly defined by 1573, 
c. 55. by which the party offending forfeits the 

tocher and the donationes propter nuptias, (as to 
which ſee Nov. 117. c. 8. F 2.). By theſe, : 
when applied to our law, muſt be underſtood © 
the proviſions that the wife is entitled to, either 

by law or by paction, in conſideration of the 


IX tocher; and the meaning of the act is, that the 


offending huſband ſhall reſtore the tocher, and 
forfeit to the wife all her proviſions, legal and 
conventional; and, on the other hand, the of- 
fending wife ſhall forfeit to the huſband her 
tocher, and all the rights that would have be- 
longed to her, in the caſe of her ſurvivance. 
This Lord Stair, 1. 4. 20. judges to be alſo the 
rule in divorces upon adultery; as it was by 
the Roman law, d. Nov. 117. But, by a deci- 
ſion 1762, Juſtice, founded on a tract of an- 
tient deciſions recovered from the records, the 
ottending huſband was allowed to retain the 
tocher. AT . 1 9 TOPS 


Trr. 7. Of Minors, and their Tutors and 


Curators. 


IHE ſtages of life principally diſtinguiſhed 
2 in law are, pupillarity, puberty or mina. 
rity, and majority. A child is under pupillari- Pupillari- 
ty from the birth till fourteen years of age, if ; 
a male, and till twelve, if a female. Minority Minority. 
begins where pupillarity ends, and continues 


till majority, which, by the law of Scotland, is Majority, | 
the age of twenty-one years complete, both in . 
males and females; but minority, in a large 

. e 8 ſeals, 


Zo. 
fenſe, includes all under age, whether pupils or 
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puberes. Becauſe pupils cannot in any degree 
at for themſelves, and minors ſeldom with dif- 
cretion, pupils are put by law under the power 
of tutors, and minors may put themſelves un- 
Tutory. der the direction of curators. Tutory is 
adminiſter the eſtate of a pupil. Tutors are 
either nominate, of law, or dative ; which an- 
ſwers to the tutores te/tamentarii, legitimi, and 
dativi of the Roman law. 

2. A tutor nominate is he who is named by 
a father, in his teſtament or other writing, to 
a lawful child. As the right of naming tutors 
The fa- proceeds from the fatherly power, thoſe who 
_ on] are named by a mother or ſtranger, are not pro- 
tutors. per tutors; their powers are limited to the ſpe- 
| cial eſtate left to the pupil; and, therefore, 

their being named cannot hinder the pupil from 
getting one who may defend his perfon, and 
manage his other eſtate. The nomination of 
rutors, being entirely pendent on the will of the 

| father, may be altered at his pleaſure, even 
| though it ſhould have been ingroſſed in a writ- 
ing in its nature irrevocable, as a diſpoſition. 

A tutor nominate 1s not obliged to give cau- 
tion for the faithful diſcharge of his ofſice, be- 

cauſe his fidelity is preſumed to have been {ut- 

ficiently known to the father * 

3. If there be no nomigation by the father, 
or if the tutors nominate do not accept, or if 
the nomination falls by death, or otherwiſe, 
there 1 is place for a tutor of law, ſo called, be- 

cauſe 


Tutor no- 
minate. 


Tutor of 
law 


* See this done, havin Fur. 23. Feb. Cu. of 


W. | 


power and faculty to govern the perſon, and 
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cauſe he ſucceeds by the mere diſpoſition of 
law. This ſort of tutory devolved by the an- 2 
tient Roman law, and devolves alſo by ours, next ag- 
upon the next agnate ; but the word agnate is nate. 
differently underſtood in our law and in theirs. 
Agnates, in the ſenſe of the Roman law, were Agnates; 
thoſe whoſe propinquity was connected by who: 
| males only; in the relation of cognates, ne 
or more females were interpoſed, We under- 
tand by agnates, all who are related by the 
father, even though females intervene; and 
by cognates, thoſe who are related by the mo- 
he. OL 
4. Where there are two or more agnates 
equally near to the pupil, he who is entitled to 
che pupil's legal ſucceſſion, falls to be preferred 
to the others, becauſe it is preſumed that he 

vill be the molt diligent in preſerving the e- 
ſtate. But as the law ſuſpe&s that he may not Not in- 
W be over careful to preſerve a life which ſtands wuſted 
= - BS 4 ; a f with the 
in the way of his own intereſt, this ſort of tu- perſon ef 
tor is excluded from the cuſtody of the pupil's the pupil. 
perſon, which is commonly committed to the 
mother while a widow, until the pupil be ſeven 
years old; and, in default of the mother, to 
dhe next cognate. Ihe tutor of law mult be 
a lealt twenty. five years of age, 1474, c. 52. 
He is ſerved or declared by a jury of {worn porm of 
men, who are called upon a brief ifluing from declaring 
the chancery, which is directed to any judge 2 tutor of 
having jurifdiction, 8. March 16 36, Stuart, Ile law. 
mult give ſecurity before he enters upon the 
| management. | | . 
5. H no tutor of law demands the office, Tutor 
any perſon, even a ſtranger, may apply for a dative, 
tutory-dative, But, becaule a tutor in law _ 

| | | : _ouzht 
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ought to be allowed a competent time to deli. 

berate whether he will ſerve or not, no tutory. 

dative can be given, till the elapſing of a year 

from the time at which the tutor of law had 

firſt a right to ſerve; 7. e. till a year after the 

death of the deceaſed, if the father has named 

no tutors; and, if he has named tutors who 

have accepted, a year after the nomination falls 

by the death or incapacity of the nominees. It 

named by is the King alone, as the father of his country, 
the King, who gives tutors-dative, by his Court of Ex. 
chequer; and no pitt of tutory can paſs in Ex. 
chequer, without the citation or conſent of the 


next of kin to the pupil, both by the father and ö ; 


mother, 1672, c. 2.; nor till the tutor give ſe. 

curity, recorded in the books of Exchequer. | 

if there be There is no room for a tutor of law, or tutor: 

no tutor dative, while a tutor nominate can be hoped 

nominate for: And tutors of law, or dative, even after 

N they have begun to act, may be excluded by | 
the tutor-nominate, as ſoon as he offers to ac- | 

cept, unleſs he has expreſsly renounced the of. 

fice, 6. July 1627, Campbell. If a pupil be 

without tutors of any kind, the Court of Seſſion 

will, at the ſuit of any Kinſman, name a factor 

Judicial (ſtewart) for the management of the pupil“ 

tactor for eſtate, who muſt conduct himſelf by the rules 

a MPT laid down Act S. 13. Feb. 1730. ol 

Curators, 6. Alter the years of pupillarity are over, 

the minor is conſidered as capable of acting by 

himſelf, if he has confidence enough of his owt 

in what capacity and prudence. The only two caſes, 

cafes im- in which curators are impoſed upon minors, 

baled on are, firſt, where they are named by the father 

— 5: 7; | : : | 1 

in liege pouſtie, (or in a {tate of health), in con- 

ſequence of 1696, c. 8. 2. Where the father 

5 | j 


rr |_ 2 — — LL» 2 & 


„ rr" 


& 


%«. 


is himſelf alive ; for a father is ip/o jure, with- The £a- 

out any ſervice, adminiſtrator, that is, both tu- ther is tu- 
tor and curator of law to his children, in rela- tor and 
tion to whatever eſtate may fall to them during one ang 
their minority. This right in the father does greg, 

not extend to grand-children, Harc. 713.3 nor 

to ſuch even of his immediate children as are = 
forisfamiliated, arg. Dirl. 31.: Neither has it 

place in ſubjects which are left by a ſtranger to 


the minor, excluſive of the father's adminiſtra- 


tion. If the minor chooſes to be under the Form of 
direction of curators, he muſt raiſe and execute chooling 
a ſummons, citing, at leaſt, two of the next of curators. 
kin, to appear before his own judge-ordinary, 
upon nine days warning, 1555, c. 35. At the 
day and place of appearance, he otters to the 
judge a liſt of thoſe whom he intends for his 
curators: Such of them as refolve to under- 
take the office, muſt ſign their acceptance, and 
give caution z upon which an act of curatory 
is extracted. JJ at ng 

7. Theſe curators are ſtiled ad negotia, to di- Curators 
ſtinguiſhi them from another ſort called curators 4% #: 
ad lites, who are authoriſed by the judge to 
concur with a pupil or minor in actions of law, 
either where he is without tutors and curators, 
or where his tutors or curators are parties to 
the ſuit. Ihis fort is not obliged to give cau- 
tion, becaule they have no intermeddling with 
the minor's eſtate: They are appointed for a 
Ipecial purpoſe; and, when that is over, their 
office is at an end, Ai. Tutor and Curator, No. 5 
5. Women were, by the Roman law, debar. Who de- 
red from the offices both of tutory and curato- 1 = 
Ty, except in ſpecial caſes: With us they are T_T 1 
capable, under the following reſtrictions : 1. cura. d 
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Women, The office of a female tutor or curator falls by 
in what her marriage, even though the nomination 
caſes $ ſhould provide otherwiſe ; for, after ſhe is her- 

ſelf ſubjected to the power of a huſband, ſhe 
is incapable of having any perſon under 'her 
power, March. 1636, Stuart. 2. No woman 
can be tutor of law; for that ſort is marked 
out, purely on the ſcore of blood, without any 

Papiſts. regard to perſonal qualities. Papiſts are de- 
| clared incapable of tutory or curatory by 1700, 

c. 3. Where the minor has more tutors and 
What curators than one, who are called in the nomi- 
number nation to the joint management, they muſt all 
mult con concur in every act of adminiſtration ; Where 

K a certain number is named for a quorum, that 

number muſt concur: Where any one is nam. 
ed, Ji Ne giio non, no act is valid without that 
onc's ſpecial concurrence. But, if they are 
named without any of theſe limitations, the con- 
currence of the majority of the nominees then 
alive is ſufficient. 

Diffe- | * 38. In this, tutory differs froth curatory, that 
rence be as pupils are incapable of conſent, they have no 
| keg Zcr/on capable of acting, which defect the tutor 
Faraory. ſupplies: But a minor pubes can act for himlelt. 

Hence the tutor ſubſcribes alone all deeds of 
adminiſtration; but in curatory, it is the minor 
who ſubſcribes as the proper party; the cura. 
tor does no more than conſent. ' Hence allo, 
the perſons of pupils are under the power, ei- 
ther of their tutors or of their neareſt cognates; 
but the minor, after pupillarity, has the diſpo- 
dal of his own perſon, and may reſide where he 
pleates, Dirl. 316. In this ſenſe, the rule of 
the Roman law may be underſtood, tutor datur 
7: r/onae, curator rei. In moſt other — 
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the nature, the powers, and the duties of the 
two offices coincide. Both tutors and curators ꝓutorial 
muſt, previous to their adminiſtration, make a and cura- 
judicial inventory, ſubſcribed by them and the torial in- 
next of kin, before the minor's judge-ordinary, of entories. 
his whole eſtate, perſonal and real; of which, 
one ſubſcribed duplicate is to be kept by the 
' tutors or curators themſelves ;- another, by the 
next of kin on the father's ſide; and a third, 
by the next of kin on the mother's. If any 
eltate belonging to the minor ſhall afterwards 
come to their knowledge, they muſt add it to 
the inventory within two months after their at- 
taining poſſeſſion thereof. Should they neglect Penalties 
this, the minor's debtors are not obliged to of neglec- 
make payment to them ; they may be removed er. 5 
{rom their offices as ſuſpected, and they are en- \*** 
titled to no allowance for the ſums diſburſed by 
them in the minor's affairs, 1672, c. 2. ; which 
laſt penalty does not reach to the expence laid 
out upon the minor's entertainment, or upon 
his lands and houſes, Act. S. 25. Feb. 1693, nor 
even to ſums expended in completing his titles, 
18. Fwy 4707; n 


them up. 


* 


9. Tutors and curators have power to ſue py. of 
for, and levy the minor's rents, intereſt, and tutors and 
even principal ſums, if his neceſſities call for curators; 
it; to grant acquittances to the debtors, and to 
name factors or ſtewards, with reaſonable ſala- aQts of 
ries. They may remove tenants, and grant ee 
leaſes of the minor's lands, to endure as long ass 
their own office; but not under the former 
rental, without either a warrant from the Court 
of Seſſion, or ſome apparent neceſlity : See Dirl. 

277- But though they can uſe all diligence a- 
gainſt the minor's debtors, the minor's credi- 
TL „ tors 
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tors can uſe no execution againſt them, for 
payment of the debts due by the minor; for 
theſe are the minor's proper debts, and it can- 
not be known till accounting, whether the tu- 


tors or curators have, in their hands, any funds 


belonging to the debtor: Yet, they may be 
charged for the performance of facts in their 
own power, e. g. to make a ſubject forth com- 
ing, to renew inveſtitures to the heirs of val- 


fals, c. 


in ſelling 
move- 
_ ables; 


10. They have power to ſell the minor's 
moveables, without which his perſonal eſtate 


would frequently be loſt to him. "They were, 


by the Roman law, denied the power of alien - 


in alien - 
ing land 
eſtates ; 


ing land-eſtates, without the authority of a 
judge, J. 1. 5 2. de. reb. eor. qui; but that law 
obtains with us, only in the caſe of tutors ; 
for the alienation of heritage by a minor, 


with conſent of his curators, is valid, ine de. 


creto praetoris, St. I. 6. 44.— F. 6. BY 1699, 


cred. of Clerk*. This reſtraint upon tutors. 


in tranſ- 
acting or 
ſubmitting 
claims. 


does not reach to ſuch alienations as law can 
compel the pupil to grant, . g. to renuncia- 
tions of wadſets, upon redemption by the re- 
verſer, 31. ee 1735, Graham ; nor to the 
renewing of charters to heirs ; but ſuch char- 
ters muſt convey no right to the heir, which 
the former vaſſal had not. 

11. Tutors and curators may tranſact . 
ful claims of moveable ſubjects, in which the 
minor's intereſt is concerned, or refer them to 
arbiters; which tranſaQions, or decrees-arbi- 
tral, law will ſupport, if the minor be nct 
thereby enormouſly prejudiced, F. 18. Jan. 

8 | 1711, 


* See 17. Feb. 1731, Campbell. 
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1711, Ayton.—F. 14. Nov. 1911, Aikenhead. 

Tutors cannot alter the nature of the ,pupil's 
eſtate, ſo as to invert the former order of ſuc. . 
ceſſion, e. g. by renewing his bonds with new 
clauſes, ſecluding executors, Hare. 1000, But 

they may, if the pupiPs ſecurity requires it, take 
an heritable bond in place of a perſonal ; Harc. 
ſuppl. 14. It would ſeem, that a minor may, 
with conſent of his curators, change a bond 

from moveable to heritable, ſince he can, by 

himſelf, diſpoſe of a moveable bond by teſta. 

ment. Neither tutors nor curators can, con. Tytor 
trary to the nature of their truſt, (be audtores cannot be 
en rem ſuam) authoriſe the minor to do any aer inf. 

_ deed for their own benefit; nor can they ac- em ſuam. 
quire any debt affecting the minor's eltate : 

And, where a tutor or curator makes ſuch Tutors | 
acquiſition, in his own name, for a leſs ſum ate tru- 
than the right is entitled to draw, the benefit 

thereof accrues to the minor, though the right 

ould have been bought with the tutor's own 

money; or though the conveyance to him 

ſhould purport, that the granter ſigned it from 

the favour he had to the tutor himſelf, 17. 

Leb. 1732, Cochran. „ 1 
12. It is the duty of tutors and curators to Their du- 
take proper care of the minor's perſon and e. ty in re- 

ducation, and to diſburſe the expence neceſſa- gar _ 

ry for that purpoſe : Tutors ought not to em. e 

ploy a yearly ſum exceeding the intereſt of the ſonn 

minor's ſtock, or the rent of his eſtate, for his e- 
ducation and maintenance; but curators may 

incroach on the ſtock itſelf, where it is ſmall, 

or even employ the whole of it, if leſs will not 
do, for putting the minor in a way of buſi- 
nels, Br. 110. It is allo their duty to employ 

- Es e 
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in regard the minor's rents and intereſts profitably. The 
to the ma- ſums which belonged to the minor before 


Nagement their entry into the office, if they carried no 
of his mo- | | a 3 
hey: intereſt, ought to be put out at intereſt with- 
| in a year thereafter : The rents of his land- e- 


ſtate which fall due during the office, are alſo 


to be lent upon intereſt within a year after they 
are payable, F. 16. Jan. 1696, Irvine. But the 
intereſt, ariſing on bonds, pendente tutela, need 


only be accumulated into a principal ſum at 


the expiration of the office, ibid. If a right 
of ſuccefſion ſhould open to the minor during 


the office, the ſame rules mult be obſerved in 
relation to the ſubject thereof, as if it had open- 


ed before the commencement of the office. 
Their ob- 13. By the Roman law, tutory and curato- 
ligation ry, being munera publica, might be forced up- 


to dili- on every one who had not a relevant ground of 


gence af uſe; but, with us, the perſons named to 

ter accep- = 5 

tance, theſe offices may either except or decline: 
And where a father, in liege pouſtie, names cer- 


tain perſons, both as tutors and curators to 


his children, though they have acted as tutors, 


they may decline the office of curatory, 1696, 
c. 8. Tutors and curators having once accept - 


ed, are liable in diligence, that is, are account- 


able for the conſequences of their neglect in 


any part of their duty from the time of their 
acceptance, Dirl. 233. ; infomuch, that though 
they have not had the leaſt intromiſſion with 
the minor's eſtate, they are accountable as it 
they had intermeddled. They are therefore 


liable to the minor for the debts due to him, 


if, ſo ſoon as a debtor is known to decline in 
his affairs, they neglect the proper diligence a- 
gainſt his eſtate, 9. July 1667, Steven; and, 


i 


R 


* 
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if hae” will not gc. peel n by a 

charge upon letters of horning ; but they ought 

not to throw away the minor's money unprofi- 

tably againſt a debtor who has no fund of pay- | 
ment, 2. Fuly 1028, Hamilton. Tutors and cu: ant are 
rators are accountable. Vinguli in ſolidum, i. e. e ee 
very one of them is anſwerable, not only for 7% 
his own diligence, but for that of his co tutors; 
and any one may be ſued without citing the 

reſt : But he who is condemned in the whole 

has action of relief againſt his co-tutors. 

14. 1 Di: obligation to diligence 0 to pro- tu- 
pro tutors and pro curators, perſons who act as tors and 
tutors or curators without having a legal title P72 cura» 
to the office. Theſe have none of the active“. 
Powers or privileges competent to tutors or cu— 
rators: lhey cannot purlue che minor's debt- 
ors for payment, nor will their acquittances 
exoner the debtors, unleis the ſum paid to 
them has been (in rem verjum) profitaviy ap- 
plic d to the minor's ule; but they are ſubjected 

paſjrve to all the obligations that lie on tutors. 

410 curators, Ac. S 10. June 16065. From What tu- 
this obligation tO diligence We may except, 1. tors are 
Fathers or adminifrators in law, who, from the eempt- 

ed trom 

preſumption that they act to the belt of their eee 
power for their children, are liable only tor ac- * 
tual intromulious. 2. Tutor aud curators who 
are named by the jather in ige pouſtre, in 
conſequence of 1696, c. 8. with the ſpecial 
provilos, that they thall be liable bare}y for in- 
tromiſſions, not jor omijhons ; and that each 
ot them ſhail be liable only * himleit, an 
not ae 7M lor the co-tutors: But tius power 


ot exempting the nominees {tom diligence 45, 
l n "iv F ; 
1 by 


Acllio tus 
telae, vel 
curatel ie, 
dire cla. 


Actio con- 
traria. 


How tu- 
tory and 
curatory 
expire. 


Tutors 
may be 


removed 
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by the aft. limited to the eſtate deſcending from- 
the father himſelf. | 

15. The action, by which a minor may com. 
pel his tutors to account for their adminiſtra. 
tion, is called adio tutelage directa. It does not 
lie till the office expires; becauſe, as they have 
the complex management of the minor's whole 
affairs, a judgment cannot e formed on any 


one part till all be wound up: But pro tutors 


and pro- curators may be ſued by the minor at 
any time. Tutors and curators can compel 
the minor to repay what they have profitably 
expended for him during the adminiſtration, by 
the actio tutclae contraria. In this action, they 
muſt exhibit to the court the account, charge, 
and diſcharge, betwixt them and the minor; 
| becauſe, till accounting, they are preſumed ix: 
tus habere, to have effects of the minor in 
their own hands ſufficient for an{wering their 
diſburſements. They cannot, in this action, 
charge againſt the minor any ſalary or allow- 
ance for pains, unleſs a falary has been ex- 
preſsly contained in the teſtator's nomination 
for their office is preſumed gratuitous, 19 Leb. 
17 36. Scot. 
16. 1 hough no perlon is obliged to accept 
the ofſice of tutor or curator, yet having once 
accepted, he cannot throw it up or renounce 
it without ſufficient caute, 1555, C. 35. But, 
if he ſhouid be guilty of milapplying the mi 
nor's money, or fail in any other part of tus 


as ſuſpect. duty, he may be removed by the actio, or ra- 


ther accuſatio, ſuſpecti tuloris, wiich was, by the 
Roman law, popularis, but with us can be pur- 
ſued only by the minor's next of kin, or by 2 
co-tutor or co- curator. By the lalt m_ 


yer. ). | Titre and Cure, gt 


caſe of tutors named in conſequence of the act 
1696, c. 8. Where the miſconduct proceeds their mic 
merely from indolence, or inattention, the conduct 


„ 


act, the judge ordinary was competent to this 
complaint; but, by our later cuſtom, it muſt 


be tried by the Court of Seſſion; and it may be 
brought before them ſummarily, in the ſpecial 


What if 


court, in place of removing the tutor, either be not 
join a curator with him, Dirl. go. ; or, if he Wilful. 
be a tutor nominate, they oblige him to give 


_ caution for his paſt and future management, 


T. 16. Feb. 1705, Balſourm. OS 
17. The offices of tutory and curatory ex In what 

pire alſo by the pupil's attaining the age of pu- _ Kalle 

berty, or the minor's attaining the age of twen- , Hon 

ty-one years complete; and by the death, either death of 

of the minor, or of his tutor or curator. If any one 

two or more tutors or curators are called to the of the 

joint management, the gift or nomination has uters- 

no force, till all of them accept, and it falls 

upon the death of any one of them, 17. Jan. 

1671, Drummond. The non acceptance, or ſu- 

pervening incapacity, or death of a ſine quo non, 

has the ſame ettect * : And this holds, not only 


in curatories, but in the nomination of tutors 


but they oblige the granters, in as far as relates n 


to 


The office of tutor or curator in a female, falls by _ 


ber marriage, 8. arch 1736, Stewart.” 
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to ſums profitably applied to their uſe. A mi. 
nor under curators can indeed make a teſta. 
ment by himſelf, 30. Nov 1680, Stevenſon ; 
but whatever is execnted in the form of a deed 
inter vi vos, requires the curator's conſent, New 
Coll. vol. 2. 66. Deeds by a minor who has 

no curators, are as effectual as if he had had 

. curators, and figned them with their conſent ; 
he may even alien his heritage, without the 
interpoſition of a judge, 13. Dec. 1666, T hom- 
/on, | | a 

Refilito- 19. Minors may be reſtored againſt all deeds 
tion of granted in their minority, that are hurtful to 
minors. them. Deeds in themſelves void, need not the 
remedy of reſtitution ; but, where hurtful deeds 
are granted by a tutor in his pupil's affairs, or 
by a minor who has no curators, as theſe deeds 
ſubſiſt in law, reſtitution is neceſſary: And 
even where a minor having curators, executes 
a deed hurtful to himſelf with their conſent, he 
has not only action againſt the curators, but he 
has the benefit of reſtitution againſt the deed 
itfelf, both by the Roman law, J. 2. 3. C. i tui. 
vel cur intcrv. and by ours, Dirl. 88. The 
Within minor cannot be reſtored, if he does not raiſe 
what time and execute a ſummons for reducing the deed, 
it muſt be ex capite minorennitatis et laeſionis, before he be 
Iougit. twenty-five years old. Theſe four years, be- 
tween the aye of tweniy-one and twenty-five, 
called by us quadriennium wile, are indulged to 
the minor, that he may have a reaſonable time, 
from that period, when he is firſt preſumed to 
have the perfect ule ol his reaſon, to conſider 
with himtelf, what deeds done in his minority 
have been truly prejudicial to him. This action 
mult be purſued within the guadriennium,” not 
only againſt third parties, but againſt the tutors 
. | L or 
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or curators «oy have granted or conſented to 
the deeds excepted to; though the action of 
tutory does not preſcribe in leſs than ten yeark; 
K. 98. | 
20. Queltions of reſtitution are proper to Its requi- 
the Court of Seſſion. Two things mult be pro- Gon 
ved by the minor, in order to the reduction of 
the deed ; 1. That he wa minor when it was 1. The 
ſigned : Of this, an extract of the minor's granter's 
baptiſm, from the kirk ſeſſion books, is gene- en 
rally received as ſufficient evidence, either by 
itſelf, 1722, L. Logan, or joined with the moſt 
flender collateral circumſtances, Dirl. 72. 2. 2. His le- 
That the minor is hurt or leſed by the deed. Hoe : 
This leſion mult not proceed merely from ac- e 8 
cident; for the privilege of reititution was not owing te 
intended to exempt minors from the common impru- 
misfortunes of life; it muſt be owing to the dence. 
imprudence or negligence of the minor, or his 
curator, For this reaſon, though a minor may 
be reſtored againſt the lentence of a judge, 
where the proper allegations or defences for 
him have been omitted, or hurttul ones offered 
in his name, 7. Dec. 1705, Murray; yet, if the 
minor's plea has been well conducted, there 
is no place tor reſtitution, though the ſentence 
ihould have been iniquitous, F. 7. Jan. 1698, 
C. Kincardine. 
21. A minor cannot be W againſt his How ex- 
own delict or fraud, e. g. it he ſhould induce cluded. 
one to bargain with him, by telling him he 
was major, 2. Reititution is excluded, it the n 
minor, at any time after majority, has appro- | 
ved of the deed, either by a formal ratihcation, 
or tacitly by payment of interelt, or by other 


acts inferring approbation, 3. A minor, who | 
has | 
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ted to the 
heir. 


in the bargain. 
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has taken himſelf to buſineſs, as a merchant, 
ſhopkeeper, c. cannot be reſtored againſt 
any deed granted by him in the courſe of that 


| buſineſs, Dirl. 360. ; eſpecially if he was proxi- 


mus majorennitati at ſigning the deed. 4. Ac- 
cording to the more common opinion, a minor 


cannot be reſtored in a queſtion againſt a minor, 


unleſs ſome groſs unfairneſs ſhall be qualified 
Laſtly, A minor could not, hy 
our old law, have 3 reſtored, if he * 
ſworn not to reduce the deed, agreeably to the 
conſtitution of Frederick, Auth. l. 1. C. fi. adv. 
vent. But. by 1681, c. 19. the elicitors of ſuch 
oaths are declared infamous, and reduction is 
made competent to any of the minor's relations, 


Teſt himſelf ſhould be backward to reduce, in 


his own name, a deed which he had {worn ne- 


ver to call in queſtion. 


22. The privilege of reſtitution does not al 
ways die with the minor himſelf: If one ſhould 
die in minority, or within the guadriennium utile, 
the right tranſmits to his heir, according to the 
following rules: 1. If a minor ſucceeds to a 
minor, the time allowed for reſtitution is go- 
verned by the minority of the heir, not of the 
ancellor. 2. If a minor ſucceeds to a major 
who was not full twenty-five, the privilege con- 
tinues with the heir during his minority ; but 
he cannot avail himſelf of the anni utiles, except 
in to far as they were unexpired to the anceſtor 
at his death. 3. If a major ueceeds to a mi- 
Nor, he has only the guadriennium utile after the 
minor's death; and, if he ſucceeds to a major 
dying within the quadriennium, uo more ot It 
can be profitable to him, than what remained 
when the anceſtor died, J. 18. § 5. J. 19. 4e 


Minor. 


— 


| 


Tir, 5 mme. 


minor.—l. 5. C. de temp. in int. ręſtit.— 14. 

March 1628, Ma. FOR 
23. Reſtitution has the effect to make every 5 — of 
thing return, hinc inde, to its former ſtate, If CN. 
matters are not entire, and ſo cannot be reſto. 

red on both ſides, the minor is not entitled to 
reſtitution, againſt ſuch contracts as the other 

party has been, by the neceſſity of law, com- 

pelled to enter into with him, I. Dec. 1708, 

Towy : But, in voluntary contracts, the minor 

will be reſtored, without being obliged to put 

the other party in his own place, unleſs he can 

do it without damage to himleli; See Dirl. 88. 
224. Minor non tenetur placitare ſuper hereditate. * _. 
N. M. l. 3 c. 32. § 15. — tal. Gul. c. 39. No Aut 
minor can be compelled to ſtate himteif as a 
| detender, in any action, whereby his heritable 
eſtate may be evicted trom hin, by one pre- 
| tending a preterable right. 'Thuugh the direct 
right contelted {ſhould belong to a major, the 
minor may plead this privilege, it the eviction 

of his heritage ſhuuld be the coniequence of 

re ucing the major's right, 23. June 1625, 
Pringle. The privilege indeed, as it is perion- 

al to the minor, cannot be pleaded in iuch cale 

by the major, 25. Nov. 1624, Hamilton ; but - 

then, no ſentence pronounced in the action a- 
gainſt the major can affect the minor, who is | 
not bound to appear in the tut, Our later Limita- 
lawyers, in explaining this rule, have reſtricted tions of 
it to bereditas paterna 5 under which, Vijc. a 
Stair, I. 6. 45. comprehends ail heritage, flow- 
_ Ing trom any alcendant in the right line, 
Vhether by the father or the mother. Heri- 
tage flowing from collaterals, as brothers, 
uncles, &c. has been, beyond all controver- 


96 Of Minors, ond thir Bock L. 


fy, excluded from the rule, for ſome centuries 
paſt. By heritage is to be underſtood, a com. 
lete feudal right; fo that the rule has no 
place in rights not perfe&ed by feilin, where 
ſeiſin is neceſſary to perfect them, 31. Jan. 
1665.. Kello ; unleſs either the right has been 
completed by ſeiſin, in the perſon of the fa- 
ther's author, 23. June 1625, Pringle ; or 
the father or his author have done all they 
could to obtain feifin, P. Falk. 66 Leaſes, not 
being in their nature perpetual, fall not under 
this rule; but rights, though they be incorpo. 
real, if they are feudal. e. g. rights of patronage, 
and even redeemable rights, are included in it, 
where the action brought againſt the minor is 
intended to impeach them, or ſet them atide 
upo- any ground of Raney F. 21. Nov. 1694, 
Davidſon. | 
224: This privilege i is intended merely to ſave 
mivors from the necethity of diſputing upon 
qu.ittons of preference; it does not therefore 
take place w hee the action 1» puriuzd on the 
father's iallchood or delict, 27. Dec. 1711, 
Cruw/urd, nr upon lus obligation to couvey 
heritage. 25. July 17 o, Macken zie, nor ON his 
liquid bond for a tum of money, X. M. I. 3. 
c. 32. § 16 though juch action ſhould have the 
eltcct to carry off the initor's eftate by adjudi— 
cation. Neither has it 100m in actions brought 
ava nft the minor, tr ſettling marches, nor in 
My ou of moicitation u poſe ſorio, Dirt. 04. nei - 
ther of winch tend to evict the nuner's he- 
ritage: Nor in actions purined by the mi- 
nor's ſupe: ior, upon feudal caualties, or de- 
linquencies; ſince thele are burdens inherent 


in every fcudal grant, and con:equent upon the 
domi nis. 
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dominium directum, which remains with the ſu- 

perior. This privilege cannot be pleaded in 

bar of an action which had been firſt brought 

againſt the father, and is only continued againſt 

the minor; nor where the father was not in 

the peaceable poſſeſſion of the heritable ſubject 

at his death. Before the minor can plead it, 

he muſt be ſerved heir to his father, P. Falc. 

26. The perſons of pupils are protected from pupils 
impriſonment on civil debts, by 1696, c. 41 &. free from 
The privileges of minors, in caſes of preſcrip- caption. 
tion, redemption of adjudications, &c. will be 
explained in their proper places, 


27. Curators are given, not only to minors, Curatory 
but, in general, to every one who, either thro? of idiors 
defect of judgment, or unfitneſs of diſpoſition, ud furi- 
is incapable of rightly managing his own affairs. ne 
Of the firſt ſort are idiots and furious perſons. _ 
Idiots, or fatui, are entirely deprived of the fa- 
culty of reaſon. The diſtemper of the furious 
perſon does not conſiſt in the defect of reaſon, 
but in an overheated imagination, which ob- 
ſtructs the application of reaſon to the purpoſes 
of life. Curators may be allo granted to luna— 
tics, and even to perilous dumb and deaf, tho? 
they are of ſound judgment, where it appears 
that they cannot exert 1t in the management of 
buſineſs, Every perſon who is come of age, How de- 
and is capable of acting rationally, has a na- ferred. 
tural right to conduct his own affairs. The 
only regular way, therefore, of appointing this 
ſort of curators, is by a jury ſummoned upon 
But minors paſt pupillarity may be impriſoned for 
civil debts 3 Ak. Minor, No. 6. 1 
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4 brief from the Chancery ; which is not, like 
| the brief of common tutory, directed to any 
judge ordinary, but to the judge of the ſpecial 
territory where the perſon alledged to be fa- 
tuous or furious reſides; that if he is truly of 
ſound judgment, he may have an opportunity 
to oppoſe it: And, for this reaſon, he ought 
To whom. to be made a party to the brief. The care of 
ſurious perions belonged anciently to the So- 
vereign, becauſe he alone had the power of co- 
ercing with tetters; Cr. 393. F$ 9.; whereas 
the care of idiots was committed to the next 
agnate, By 1585, c. 18. the Roman law, 2 
commits the curatory of both to the agnate, 
made ours: But a father is, by the cuſtom of 
Scotland, ene to the curatory of his fa- 
tuons ſon, and the hutband to that of his fa. 


tuous wits before the 2gnate. 


Bis age. 28 Thovuph, in the brief of idiotry, the in- f 


queſt is direQed to inquire, whether the next 

agnate be of lawful age, by which, in the general 

caſe, is meant the aye of twenty-one; yet in this 
queſtion, the age of twenty five ſeems to be 
underſtood, both from 1474, c. 52. which re- 

quires that age in tutors of law, without di- 
_ and from the reference made in 1585, 

18. to rhe Roman law, by which none under 

the age of twenty-five can be curator to au 

de ver- idiot or furious perſon. By our old law, the 
_ © inquiry of the inqueſt was confined to the pre. 
etolbeck. ſent flare of the fatuous or furious perſon ; 
and, contequently, no verdict of idiotry could 

be broug ht, as evidence, in the reduction of 

deeds granted by the idiot, prior to the date 

of the verdict; but, by 1475, C. 67. a clauſe 1s 


ordained to be inſerted in the brief, for inqui- 
ring 


r 
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ring how long the fatuous or Ale verſa has 
been in that condition; and the veraid to be pro- 
nounced by the inqueſt is declared a futlicient 

ground, without farther evidence, for reducing. 
all deeds granted after the period at which it 
appeared by the proof that the fatuity or furio- 
fity began. But, as tatuous and furious per- 
ſons are, by their very ſtate, incapable ot being 

_ obliged, all deeds done by cheim may be decla- 
red void, upon proper evidence of their fatuity 

at the time of ſigning, though they lhould ne- 

ver have been cognoſced idiots by au inqucit, 
26. July 1638, Loch. 

29. We have ſome few inſtances ve the So Coraory 
vereign's giving curators to idiots, Wiele the dative of 
next agnate did not claim; but luch gifts are idiots. 
truly deviations from our Jaw, tunce they jals, 
without an inquiry into the ſtate of the per- 
ſon uzon whom the CUratory is impoled. Hence 

the curator of law to an idiot, lerviig guands- 

cungue, is preferred as ſoon as he otters him- 

ſelt before the curator dative, 21. Jan. 1063, 

Stewart. This fort of curatory does not de- How this 
termine by the lucid intervals oi the perſon curatory 
ſub cura; but it expires by his death or per. expires 
tect return to a ſound judgment; which lat 

ought regularly to be declared by the Ieutence 

of a judge. 

30. Perſons, let them be ever ſo profule, or 

liable to be impoled upon, it they have the ex- 

Erciie ot reaton, can eliccluaily NO thCin-: 

lelves, till they are lettered by law. interdic. Interdic- 

tion is a legal reſtraint laid upon tuch pertons, tion. 

from ligning any deed to theu ow prejudice, 

without the content. ot tueir curators or NKer- | 
dictors. x „„ | | 


31. 


Volun- 
tary inter- 
diction ; 


how ta- 


ken off. 


Judicial 
interdice 


tion ; 
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31. There could be no interdiction, either 
by the Roman law or our ancient practice, 
without a previous inquiry into the perſon's 
condition, J. 6. de curat. fur.—Hope, ( Interd.) 
20. Jan. 1618, Robertſon. But as there were 
few who could bear the ſhame that attends ju. 


dicial interdiction, however neceſſary the re. 


ſtraint might have been to preſerve their fami- 
lies, voluntary interdiction has received the 
countenance of law; which is generally execu. 
ted in the form of a bond, whereby the granter 
obliges himſelf to -do no decd which may af. 
fect his eſtate, without the conſent of certain 
friends therein mentioned. I ho' the reaſons 
inductive of the bond ſhould be but gently 
touched in the recital, ihe interdiction ſtands 


good, 10. Nov, 1670, Stewart. Voluntary inter. 


diction, though it be iunpoled by the ſole act of 
the perſon interdicted, cannot be recalled at his 
pleaſure: But may be taken ott, 1. By a ſen- 
tence of the Court of deſſion, declaring, either 
that there was, irom the beginning, no ſuffi- 
cient ground tor the reitraint, or that the par- 
ty is, ſince the date of the bond, become rei 
ſug providus. 2. It falls, even without the au- 
thority of the Lords, by the joint act of the 
perſon interdicted, and his interdictors, con- 
curring to take it oft. 3. Where the bond of 
interdiction requires a certain number as a quo- 
rum, the reſtraint cealcs, if the interdictors thall 
be by death reduced to a letter RE, 8 Dec. 
1708, Hepburn. 

32. Judicial interdiction is impoſed by a \ ſen- 
tence ot the Court of Seſſion. It commonly 
proceeds on an action brought by a near kinl- 


man to the party; and ſometimes from the 0. 
ile 
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bile officium of the Court, when they perceive, 

during the pendency of a ſuit, that any of the 
litigants is, from the facility of his temper, ſub- \ 
je& to impoſition, 17. Feb. 1681, Robertſon. 
This fort muſt be taken off by the authority of how taken 
the ſame court that impoſed it; which autho- off. 
rity ſecures thoſe who ſhall afterwards contra. 
with him who had been interdicted, even tho? 


we ſtrongeſt evidence ſhould, be brought that 


= blicly reading the interdiction there, after three 


he ſtill continues profuſe, or eaſy to be impoſed 

33. An interdiction need not be ſerved againſt publica- 
the perſon interdicted ; but it muſt be executed tion and 
or publiſhed by a meſſenger at the market croſs regiſtra- 


of the juriſdiction where he reſides, by pu- tion of in- 
terdic- 


. i ti 7 
oyeſſes made for convocating the lieges. A ions 


copy of this execution muſt be affixed to the 
crols; and thereafter, the interdiction, with 

its execution, muſt be regiſtered in the books, 

both of the juriſdiction where the perſon in- 
terdicted reſides, and where his lands lie, with- 

in forty days from the publication, 1581, c. 119. 

No. 1.—1 597, c. 264. Where the ſheriff re- 

fuſed regiſtration, the preſenter of the inter- 
diction might apply to the clerk regiſter, to 

have it recorded in the general regiſter of the 
Seſſion, 1597, c. 265.; but liberty is now given 

to record all interdictions there, even though 

the judge of the inferior juriſdiction ſhould not 

refute to regiſter them, 1600, c. 13. An in- At what 
terdiction, before it is regiltered, has no effect period is 
againſt third parties, though they ſhould be in interdie- 
the private knowledge of it; but it operates 


tion cifec- 
3 | . S | tual. 
Againſt the interdictors themſelves as toon as 
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it is delivered to them, 24. July 1678, Grier. 
ſon. 5 | 1 
Interdic- 34. An interdiction, duly regiſtered, has 
tion ſe- this effect, that all deeds done thereafter by 
eures the the perſon interdicted, without the conſent of 


. his interdictors, affecting his heritable eſtate, 
; are ſubje@ to reduction. Regiſtration, in the 


nation; : 
general regiſter, ſecures all his lands from ahe- 
nation wherever they lie; but, where the in. 
terdiction is recorded in the regiſter of a parti. 
cular ſhire, it covers no lands, except thoſe 
but not fituated 1n that ſhire. It appears both by the 
the move- old flyle of interdictions, which continues to 
able eſtate. this day, and by our practice, that interdic- 
tions formerly ſecured the moveable eſtate from 
alienation. as well as the heritable, which made 
all commeice precarious ; but, ſince the deci- 
ſion of 11. Fuly 1634, Bruce, perſons interdic- 
ted have had full power to ditpute of their 
moveables, not only by tœitament, but by pre- 
ſent deeds of alienation: And creditors, in per- 
ſonal bonds granted after interdiction, may ule 
all execution againſt their debtur's perſon, and 
moveable eſtate; ſuch bonds being only ſub- 
ject to reduction, in fo far as diligence againſt 
the heritable eſtate may proceed upon them. 
E 35. All onerous or rational deeds granted 
not ſtrike by the perſon interdicted, are as eftectual, even 
againſt without the conſent of the interdictors, as it the 
3 granter had been laid under no rettraint ; but 
CCus., - . 7 

he cannot alter the ſucceſſion of his heritable 
eſtate by any ſettlement, let it be ever ſo ra- 
tional. No deed, granted with content of the 
interdictors, is reducible, tho? the ſtrongeſt le- 
ſion or prejudice to the granter thouid appear. 
The only remedy competent, in ſuch caſe, is an 
action 
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action hy the granter againſt his interdictors, 


for making up to him what he has loſt through 
their undu- conſent. It is no part of the duty 
of interdictors to receive ſums, or manage any 
eſtwe: they are given merely ad authoritatem 
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Office of 
interdic- 
tors. 


præ lan lam. to interpoſe their authority to 


ren ſonabhle deeds : and fo are accountable for 
nothing but their frau] or fault in conſenting 
to deeds hurtful to the perſon under their care. 
Reduction ex capite interdictionis, may be brought 
not only by the heirs of the interdicted perſon, 
and dy the interdictors, but by the interdicted 
perſon himſelf; tho? he was not, by our ancient 
practice, allowed to puriue, in his own name, 
a reduction of his own deed, at leaſt without 

the conlent of his interdictors; Nee 2 
March 1554, Ure. 

6. Tne law concerning the ſtars of chil- 
dren falls next to be explained. 1 6. 1. Chil 
dren are either born in wedlock, or out of it. 
All children, born in lawtul marriage or wed- 
lock, are preſumed to be begotten by the per- 
lon to whom the mother is married, and con- 
lequently to be lawful children. This preſump- 
tion is ſo ſtrongly founded, that it cannot be 


defeated, but by direct evidence that the mo- 


Reduc- 
tion to 
whom 
compe- 
dent. 


Lawful 


children. | 


_ ther's huſband could not be the father of the 
child, e. g. where he is impdtent, or was abſent 


from the wife till within tix lunar months of the 
birth. he canoniits indeed masttal, that the 


concurring teſtimony Or tuc 11 Dana and Wife 


that the child was not procreated by the hut- 


band, is ſufficient to clue this legal provamption 
tor legitim: CY 3 which doctrine is adopted by 


Eraig, 371. § 20. and Lord Starr, 3. 3. 42. 


zut it is an ag reed n that 0 regard is to 
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be paid to ſuch teſtimony, if it be made after 


they have owned the child to be theirs, Sz. 4. 
45. 20. A father has the abſolute right of 


diſpoſing of his children's perſons, of directing 
their education, and of moderate chaſtiſement ; 


and even after they become puberes, he may 


compel them to live in family with him, and 


to contribute their labour and induſtry, while 


they continue there, towards his ſervice ; which 


power of compulſion laſts, in Lord Stair's o. 
Pinion, 1. 5. 13. after their majority. Chil. 
dren, though in family with their father, are 


capable of receiving ſums in pift or legacy, 


either from ſtrangers, or from the father him. 
felf, which thereby become their property. A 
child who gets a ſeparate ſtock from the father 
for carrying on any trade or employment, even 


though he ſhould continue in the father's 


houſe, may be faid to be emancipated or foriſ. 


familiated, in ſo far as concerns that ſtock ; for 
the profits ariſing from it are his own. Forll- 
familiation, when taken in this ſenſe, is alſo in- 


ferred by the child's marriage, or by his living 


in a ſeparate houſe, with his father's permul- 
ſion, or good-will, St. 1. 5. 13. Children, af. 
ter their tull age of twenty-one years, become, 
according to the general opinion, their own 
maſters ; and, from that period, are bound to 
the father only by the natural ties of duty, at- 
fection, and pratitude. Ihe mutual obliga- 
tions between parents and children to main. 
tain each other, are explained afterwards, 3. 


1. 4. | . 


37. Children born out of wedlock are ſtiled 


natural children or baſtards. The ſtate of 


theſe perſons, while they are alive, muſt be 
: tried 


* 
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tried by the Commiſſaries; but all actions by 

the King or his donatory for fixing baſtardy 

on perſons deceaſed, muſt. like other declara- 

tory actions, be brought before the Seſſion. 

For the effects of baſtardy, ſee afterwards, 3. 

10. 3. 4. Baſtards may be legitimated, or made 

lawful, either, 1. By the ſubſequent intermar- 

riage of the mother of the child with the father. BD 

And this ſort of legitimation, though it was not 

received by our ancient cuſtoms, R. M. J. 2. 

C. 5 . § 2.—Cr. 360. F 8. does, by our preſent 

practice, entitle the child to all the rights of 

lawful children. The ſubſequent marriage which 

produces legitimation, is conſidered by the law 

to have been entered into when the child le- 

gitimated was begotten ; and hence, if he be a 

male, he excludes, by his right of primogeni- 

ture, the ſons procreated atter the marriage, 

from the ſucceſſion of the father's heritage, 

though thele ſons were lawful children from 

the birth. Hence alſo, thoſe children only can 

be thus ligitimated, who are begotten of a wo- 

man whom the father might at that period have 

lawfully married. 2. Baſtards are legitimated _ 

by letters of legitimation from the Sovereign, 

L194. „„ >. | 

38. As to the power of maſters over their Serrants. 

ſervants: Though ſervants could not, by our 

old law, be fold by their maſters, as their pro- 

perty, yet the condition of thofe called nativi, 

| or bondmen, was in molt reipecs as” hard as 

that of the Roman /ervi, K. M. J. 2. c. 11. 6 

| ſeq—2. Att. c. 50. But all tervants have now, 

ot a long time, enjoyed the lame rights and pri- 

vileges with other ſubjects, unleſs in fo far as 

they are tied down by their engagements of 
Oey icrviccs 


g 
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Neceſſary, ſervice, Servants are either neceſſary or vo. 


and vo- 
luntary. 


luntary. Neceſſary are thoſe whom law ob. 
liges to work without wages; of whom imme. 
diately. Voluntary ſervants engage without 


; compulſion, either for mere ſubſiſtence, or alſo 
for wages. Thoſe who earn their bread in this 


Colliers 
and falt- 
ers. 


way, if they ſhould ſtand off from engaging, 
may be compelled to it by the juſtices of the 
peace, who have power to fix the rate of their 


wages, 1661, c. 38. 


39. Colliers, coal-bearers, and falters, and 
other perſons neceſſary to collieries and falt. 
works, as they are particularly defcribed, 1661, 
c. 5. were, like the ad/criptitii glebae of the Ro- 
man law, tied down by our former law, to per. 
petual ſervice, at the works to which they had 
once entered. Upon a fale of the works, the 
right of their ſervice was transferred to the 
new proprietor. All perſons were prohibited to 
receive them into their ſervice, without a teſti. 
monial from their lait maſter ; and, if they de- 
terted to another work, and were redemanded 
within a year thereafter, he who had received 


them was obliged to return them within twenty- 


four hours, under a penalty, 1606, c. 11. But by 
the Stat. 15. Geo. III. c. 28. all colliers, coal- 
bearers, and lalters, are now emancipated from 
ſervitude; and it is declared, that none ſhail 
be bound to a colliery or falt-w ork, in any 


other way than as a common fervant or la- 


The poor. 


Indigent 
Ci: Hldred 


bourer. 

40. The poor make the Werl claſs or order 
of perions, Indigent children may, by 1017, 
. 10. De compelled to ſerve any ot the King's 


ſubjects without wages till their age of thirtj 
| years, 


— 
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years. Vagrants and ſturdy bed may be Sturdy 
alſo compelled to ſerve any manufacturer, by beggars. 


1663, 6. 16. And becauſe few perſons were 


willing to receive them into their ſervice, public 


workhouſes are, by 1672, c. 18. ordained to 
be built for ſetting them to work. The poor 
who cannot work muſt be maintained by the 
pariſhes in which they were born, 1 535 c. 2243 
and, where the place of their nativity is not 


known, that burden falls upon the pariſhes 


where they have had their molt common reſort 


lor the three years immediately preceding their 


being apprehended, or their applying tor the 


public charity, 1663, c. 16.—1698, c. 21. See 
New Coll. vol. 2. 19. Where the contributions The poor 


collected at the churches to which they belong, who ork 
not Work. 


are not ſuſficient for their maintenance, they are, 


by 1672, c. 18. td receive badges from the mi- 


niſter and Kirk: ſeſſion, in virtue of which they 
may aſk alms at the dwelling- houles or the 1 in- 


babitants of the pariſh, _ 


BOOK 


Things 


nmierce. 


BOOK II. 


Tir. 1. Cf the Diviſion of Rights, and the 
ſeveral ways by which a _ yy be ac. 
quired. 


Br things or ſubjects to which arſon 
have right, are the ſecond object of 
law. Ihe right of enjoying and dif- 

pPoſing of a ſubject at one's pleaſure, is called 

Property, Property. Where a ſubject belongs in com- 

mon to two or more different perſons, the right 
is called common property.“ Proprietors are 

how re. Teſtrained by law from uſing their property e- 


* 


trained. mulouſly to their neighbour's prejudice: But, 


wherever the lawtul act of the proprietor tends 
to his own advantage, though it ſhould prove 
detrimental. to his neighbour, law allows him to 
ule what is Eis own at plealure. Every ſtate or 
ſovereigu has a power over private property, 
called by ſome lawyers dominium eminens, in vir. 
tue of which, the proprictor may be compelled 
to ſell his property for an adequate price, where 
an evident utility on the part of the Fu de- 
mands it. 
2. Certain things are by nature itſelf inca- 
that fall pable of appropriation, as the air, the light, the 
not under gcean, Sc.; none of which can be brought 
28 88 under the power of any one perlon, though 
their uſe be common to all: Others are by 
law 
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law exempted from private commerce, in re- 
ſpe& of the uſes to which they are deſtined. 
Of this laſt kind are, 1. The res publicae of Res pa- 
the Romans, the property of which was in the Hine. 
ſtate, and their uſe common to all the members 
of it, as navigable rivers, highways, bridges, 
c. By our teudal ſyſtem, the right of theſe 
is veſted in the King chiefly for the benefit of 
his people; and they are called regalia, 2. 6. 5. 
2. Res univerſitatis, things which belong in pro- Res ani- 
perty to a particular corporation or ſociety, and vegtatin. 
| Whoſe uſe is common to every individual in it; 
but both property and uſe are ſubject to the 
regulations of the ſociety; as town- houſes, cor- 
poration halls, market - places, church yards, c. 
Ihe lands or other revenue belonging to a cor- 
poration do not fall under this clais, but are 

Juris privati. e 

3. Of the ſame nature with the res univer- Things 
fitatis are things appropriated for the ſervice ſacred. 
of God, as churches, church- bells, commu— 
nion cups, c.; which, by the Roman law, 

were reckoned the property of none; but, by 

ours, may be diipoled of or told on proper oc- 
caſions, and others lubſtituted in their room: 
Thus, churches may be removed from place to 
place, 1. 5. 11.; and church. bells or commu- 
nion- cups, when they become unfit tor ule, 
may be ſold, either by the heritors, or by the 
kirk-ſeſlion, with their conlent. The right Right in 
which is ſometimes acquired by private per- the fears 
ſons in the ſeats of a church, is not, in ſtrict 9! 4 
Ipeech, a right of property, but is contiued to N 
the tpecial purpoſe of attending divine lervice; 
and may be taken from the acquirer, if he re- 

| RE = moves 


Ways of 
acquiring 
propeity. 


Occupa- 
tion; 
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moves to another pariſh, and if the increaſe of 


the pariſhioners, to all of whom the common 


uſe of the church belongs, makes a diviſion of 
the area neceſſary. 

4. Property may be acquired either by oc- 
en or acceſſion, and transferred by tra- 
dition or preſcription: But preſcription, be. 
ing allo x way of loſing property, falls to be 
explained under a ſeparate title. Occupation, 
or occupancy, is the appropriating of things 
which have no owner, by apprehending them, 


or ſeizing their poſſeſſion. "This was the origi- 


nal method of acquiring; for, in the firſt ſtate 
of mankind, before locieties were formed, every 
perſon, barely by taking into his poſſeſſion a 
certain portion of ground, and cultivating it, 


made the fruits thereof his own ; and, when he 


thought fit to abandon it, the next occupier ac- 


quired the fame right. This continued, under 


it takes 
no place 
in is mo- 
veable 


ſubjects; 


norm mo- 
veabies 
which 
have had 


an owner: © 13 — N | 
Lis. Thus, the right ot treaſures hid under 


certain reſtrictions, the doctrine of the Roman 


law, Cod nullius gſt, fit occupantis ; but it can 


have no room 11 the teuval plan, by which the 
King is looked ou as the original proprogter of 
all the lands within his dominions. 

5. Even in that fort of moveable Bae | 
which are prelumed to have once had an 
owner, a different rule obtauis by the law of _ 
Scotland, viz. Quod nulli:s eff, fit domini re- 


ground. is not acquired by occupation, but ac- 


crues to the King. &. Att. c. 48. § 4. 5.: Thus 
allo, where one finds ilrayed cattle, or other 


moveables, which have been loft by the for- 
mer du ner, (waif goods), the finder acquires 
no Tight in them, but muſt oY public notice 


thereot 3 ; 
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thereof; and if within year and day after ſuch 
notice the proprietor does not claim his goods, 
they become eſcheat, ib. $ 14.; and fo fall to 
the King, Sheriff, or other perſon, to whom 
the King has made a grant of ſuch eſcheats. | 
6. In that fort of things which never had But it ob- 
an owner, whether animals, as wild beaſts, tains in 
fowls, fiſhes, or inanimate things, as pearls _— 8 
found on the ſhore, the original law takes place, „er had an 
that he who firſt apprehends becomes proprie- owner. 
tor; inſomuch, that, though the right of 
hunting, fowling, and fiſhing, be reſtrained by 
| ſtatute, under certain penalties, 1685, c. 20,— 
1707, c. 13 —24 Geo. II. c. 34.; yet all game, 
even what is catched in contravention of theſe 
acts, becomes the property of the catcher, un- 
leis where the confiſcation thereof is made part 
of the penalty: But whales thrown in or killed 
on our coalts belong neither to thoſe who Kill. 
them, nor to the proprietor of the grounds on 
which they are caſt, but to the King; and are 
therefore called royal fiſhes. By the lege for. © 1+ 
reſtarum, $ 17. according to a copy in the 
Advocates Library, all great whales ial! a. 
eſcheat to the King; and alſo ſuch ſmai... 
| Whales as cannot be drawn by a wane with fix 
d ns, „„ 
7. Acceſſion is that way of acquiring pro- Acceſlic:. 
perty, by which, in two things which have a 
connection with, or dependence on, one ano— 
ther, the property of the principal thing draws 
alter it the property of its acceſſory. Ihus, 
the owner of a mare or cow becomes the 
owner of the foal or calf; a houſe belongs 
to the owner of the ground on which it ſtands, 
or though 


f 
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though built with materials belonging to, and 
at the charge of another; trees taking root 
in our ground, though planted by another, 
become ours. Thus alſo, the inſenſible addi- 
tion made to one's ground by what a river 
waſhes from other grounds, which is called 
| Mlluvio© alluvio, accrues to the maſter of the ground 
which receives the addition, $ 19. 20. Ink, 
Paintings de rer. div. The Romans excepted from this 
fall not rule the caſe of paintings drawn on another 
under ac 
ceſſion; man's board or canvas in conſideration of the 
excellency of the art, ib. $ 34. ; which excep- 
tion our practice has, for a like reaſon; extend. 
nor writ- ed to what is written on another man's Po | 


_ ings. or parchment. 
Specifica - 8. Under acceſſion is pee n ſpecifi 
ton. cation, by which is meant a perfon's making 


aà new ſpecies or ſubject, from materie!s be- 
longing to another. Where the new ſpecies 
can be again reduced to the matter of which it 
was made. law conſiders the former maſs as 
Titi exiſting ; and therefore the new ſpecies, 
as au acceſſory to the former ſubject, belongs 
to the proprietor of that ſubject: But, where 
the thing made cannot be fo reduced, as in the 
cale of wine, which cannot be again turne#5 in- 
to graes, there is no place for the fctio juris; 
and therefore the workmanſhip draws after it 
the property of the u 8 2 5 Inft. de rer. 


div. 
Commix- g. Though the new ſpecies ſhould be produ- | 
tion, ced from the commixtion or contuſion of dif 


ferent ſubſtances belonging to different pro- 
prietors, the ſame rule holds, * 5 x5 ae 
201 vind, ; but, where the mixture is made 


by 


„%) Xa. 88 8 
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by the common conſent of the owners, ſuch made by 
conſent makes the whole a common property, 2 of 
according to the ſhares that each proprietor pricors 3 
had formerly in the ſeveral_ ſubjects. Where 
things of the ſame fort are mixed without the | 
conſent of the proprietors, which cannot a- made 
gain be ſeparated, e. g. two hogſheads of wine, wi 5 
the whole likewiſe becomes a common proper- ft en 
ty; but, in the after diviſion, regard ought to 
be had to the different quality of the wines: : 8 
the things ſo mixed admit of a ſeparation, c. g. 
two flocks of ſheep, the property continues 
diſtinct, This laſt rule was, with too great ſub- 
tlety, extended by the Roman law to the catual 
commixtion of all ſolids, even where a ſepara- 
tion was really impracticable, c. g. to the mix- 
ture of two parcels of wheat; becauſe each 
grain or particle retained its own form, not- 
withſtanding the commixtion, F 28. Int. de 

rer. div. 
1005 Property i: is 9 from one to another Tradition, 
by tradition, which is the delivery of poſſeſſion 
by the proprietor, with an intention to trank- 
ter the property to the receiver. Two things 
are therefore requiſite, in order to the tranl- 
mitting of property in this way: 1. The in- 
tentiou or conſent of the former owner to tranl- 
fer it on foie proper _ of alienation, as 
lale, exchange, gift, &c, The actual de- 
livery, in purluance oft har intention. "The 
firit is called the cauſa, the other the modus 
transferendi dominii: Which laſt is to necet- 
lary to the acquiring of property, that he who 
gets the laſt right, with the firit tradition, 1s 
preferred, according to the rule, J. 20. C, d, 1 


N pas. 
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pact Traditionibis, non nudis pactit, trangſerun- 


either feal 
or {ymbo- 
lical. 


zur rerum dominia. „ 5 

11. Tradition is either rcal, where the ipe 
corpora of move bles are put into the hands 
of the receiver; or ſymbolical, which is uſed 


where the thing is incapable of real delivery, 
e g. in immoveable ſubjects, as lands, mills, 


houſes; or in ſubjects which conſiſt in jure, 
(things incorporeal), as rights of juriſdiction, 
patronage, fiſhing & c; in all which, certain 
ſymbols are delivered to the receiver, to ſtand 
in place of the delivery of the poſſeſſion. Ihe 
property of certain moveables, though they are 
capable of real delivery, m.y le transferred by 


ſymbolical. Thus, if the ſubject be under lock 
and key, the delivery of the key is conſidered 


as a legal tradition of all that 1- contained in 


the repoſitory. In one particular caſe. proper- 
ty is transferred without any tradition, either 


real or {ymbolical viz, where the p. fleſſion or 


_ cuſtody of the lubject has been berore with 
him to whom the property is to be transteried ; 


Poſſeſſion, 


how ac- 
quired; 
how con- 
tinued. 


for which this plain realon may be glen, 
without the neceſſity of recuriuuy to a fiction 
of law, that in ſuch cale there is no room tor 
tradition, Te, 3 
12. Poſſeſſion, which is eſſential both to the 
acquiſition and enjoyment of property, is de- 
ſined, the detention of a thing, wuh a delign 
or aninus in the detamer of holding it as his 
own, It canrot be acquired by the ſole act of 
the mind, without real detention; but, being 
onde acquied, it may be continued ſolo ani- 
mo. Polleſhon is either natural or civil, Na- 
tural poſſeſlion is, when one poſſeſſes by f. 
5 ell: 


felf: Thus, we poſſeſs lands by cultivating Natural 
them and reaping their fruits, houſes by inha- poſſ-iLon. 
biting them, moveables by detaining them in 
our hands. Civil poſſeſſion is our holding the Civil poſ- 
| thing. either by the fole act of the mind, or ſeſſion. 
by the hands of another who holds it in our | 
name: Thus, the owner of a thing lent pol- 
ſeſſes it by the borrower; the proprietor of 
lands by his tackſman, truſtee, or ſteward ; the 
pupil. by his tutor, &c. The ſame ſubject 
cannot be poſſeſſed entirely, or in ſolidum, by 
two different perſons, at one and the fame time; 
and therefore poſſeſſion, by an act of the mind, 
"ceaſes, as ſoon as the natural poſſeſſion is fo 
taken up by another, that the former poſſeſſor 
is not ſuffered to re enter. Yet two perſons 
may, in the judgment of law, poſſe's the ſame 
ſubject, at the ſame time, on different rights. 
Thus, in the cafe of a pledge, the creditor 


| poſſeſſes it in his own name, in virtue of the 


right of impignoration, while the proprietor 1s 
conſidered as poſſeſſing, in and through the cre- 


| ditor, in ſo far as is neceſſary for tupporting 


his right of property. Ihe ſame doctrine holds 

in litcrenters, tack{men, and, generally, in e- 

very caſe where there are rights affecting a ſub- 

ject dittinCt from tne property. 

13. A bona fide poilctior is he who, though Bona de 

he is not rcall. proprietor of the iubject, yet be- poſſeſſiun 

lieves hiuwlelt proprictor on probable grounds. _ 

A mala fide poitefioi K OW>, Or 18 preſumed to = 

know, that what ue p'liutied is tue property 

of another. A puuctiur bend fide acyuared ſecures 

right, by the ROMAN aw, to che fruits of the the poſ- 

ludject poltefied, that had been reaped and ſeſſor, in 
| — „„ conſumed 
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as far as e by himſelf while he believed the ſub. 
ho Nas oil jects his own, 5 35. Iiſt. de rer. div. By our 
ſumed os Cultoms, perception alone, without conſump. 
uplifted, tion, ſecures the poſſeſſor: Nay, if he has ſown 
the ground while his bona fides continued, he 
is entitled to reap the crop, propter curam et 
culiuram. But this doctrine does not, accor- 
ding to Bankt. 1. 214. 19. reach to civil fruits, 
e. g. the intereſt of money, which the bona fide 
receiver mult reſtore, together with the princt- 
pal, to the owner. 
When ze- 14. Bona fides neceſſarily ceaſeth by the con- 
na fe. ſcientia rei alienaæ in the poſſeſſor, whether ſuch 
ccaſeth. conſciouſneſs ſhould proceed from legal inter- 
pellation, or private knowledge; for the eſ- 
ſence of bona fides conſiſts in the poſſeſſor's opi- 
nion that the ſubject is his own, J. 20. F 11, 
de her. pet.—20. Nov. 1662, Children of Mool. 
met. The deciſion, 14. March 1626, brought 
by Viſcount Stair in ſupport of the contrary 
opinion, proves no more, than that an aſſigna - 
tion without intimation is an incomplete deed. 
Mala des is ſometimes induced by the true 
owner's bringing his action againſt the poſſeſ- 
ſor, by which the lameneſs of his title may ap- 
pear to him; ſometimes not till litiſconteſtation, 
which was the general rule of the Roman law; 
and, in caſes uncommonly favourable, it is not 
induced till ſentence be pronounced againſt the 
poſſeſſor. | | 
Effects of 15. the property of moveable ſubjects is 
poſleſſion prelumed by the bare effect of poſſeſſion, until 
move, the contrary be proved; but poſleſſion of an 
ables 
immoycable ſubject, though for a century of 


im- years together, it there is no ſeiſin, does not 


28. a f 
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create even a preſumptive right to it: Nulla 

ſaſina, nulla terra. Such ſubject is conſidered 

as caduciary, and ſo accrues to the Sovereign. 

| Where the property of a ſubject is conteſted, Privileges 
the lawful poſſeſſor is entitled to continue his of polleſ- 
poſſeſſion till the point of right be diſcuſſed ; lion. | 
and, if he has loſt it by force or ſtealth, the 

judge will, upon ſummary application, imme- 
diately reſtore it to him. 

16. Where a poſſeſſor has ſeveral rights in To what 
his perſon affecting the ſubje& poſſeſſed, the title poſ- 
general rule is, that he may aſcribe his poſſeſ. ſeſſion 
ſion to which of them he pleaſes: But, 1. One 3 
cannot aſcribe his poſſeſſion to a title other bed. 
than that on which it commenced, in prejudice 
of him from whom his title flowed, Sf. 3. 1. 
27.—2. If, in a competition, a poſſeſſor ſhall be 
forced to depart from a title as lame, by which 
he had defended himſelf, he cannot thereafter 
aſcribe his intromiſſion, in prejudice of his 
competitor, either to that title from which he 
was beat, or to any other equally inſufficient. 

3. He who has a ſovereign right in his perſon 
to a ſubject, will not be allowed to aſcribe his 
poſſeſſion to any other right which he may have 
acquired as acceſlory to the firſt, 7. * 228 
Tord Al, _—_ | 


Tit. 


OR the better underſtanding the doctrine 
| of this title, it muſt be known, that though, 
by the Roman law, the perſon or perſons next 
of blood to one dying inteſtate, ſucceeded to 
the right of his whole eſtate, of whatſoever 
ſubjects it might have conſiſted : vet, by the 
law of Scotland, and indecd of moſt nations of 
Europe, ſince the introduction ot feus, where- 
ever there are two or more in the ſame degree 
of conſanguinity to the deceaſed. who are not 
all females, ſuch rights as are either properly 
feudal, or have any reſemblance to feudal 
rights, deſcend by law wholly to one of them, 
who is conſidered as the proper heir of the de- 
ceaſed ; the others, who have the name of next 
of kin or executors, muſt be contented with 
| that portion of the eſtate which is of a more 
Nights periſhable nature. Hence has ariſen the divi- 
are either fon of rights to be explained under this title 
eee the ſubjects deſcending to the heir, are ityled 
able, heritable, and thoſe that fall to the next of kin, 
moveable. 85 | 
wi 2. All rights of, or affecting lands, under 
Wl which are comprehended houſes, mills, fiſh- 
1 ings, teinds; and all rights of ſubjects that are 
undo anne xa, whether completed by ſeiſin or 
not, are heritable ex Jus natura. On the o- 
ther 


ther part, every thin that moves itſelf, or can 


be moved, and in gereral. whatever is not 


united to land, is moveable ; as houſehold fur- 


niture. corns. cattle. c ſh :rrevrs of rent and 
of intereſt: even tho? they ſho»ul4 he due-0n a 
right of arnualrent : For tho? the arrears laſt 


mentioned are ſecured on land, yet being pre- 
ſently payable, they are conſidered as caſh. 


It has been doubted, whether bygone feu-du- 
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ties tall under this rule; and on the ſuppoſition 


that they did not, as being inſeparable from 


the rizht of ſuperiority itſelf, it was adjudged, 
K. 14. that the vaſſal's heir was the proper 
debtor in the feu-duties due by the vaſſal before 


his death: But it was ſince decided, Tinw. 25. B 
feu du- 
ties are 
moveable. 


Fune 1755, Martin againſt Agnew of Sheuchan, 
that bypone feu duties, like other arrears, are 
moveable, and conſequently belong to the ſu- 
perior's executors, In rights bearing a tract of 


ygone 


future time, i. e. rights which cannot be ful Rights 


filled at once, and which carry a yearly profit 


bearin 
tract o 


to the creditor while they ſubſiſt, e. g. an an- future 
nuity for a certain term of years; tho?” the ar. time are 
rears due before the creditor's death are move heritable. 


able, yet the rights themlelves are heritable ; 
both becaule they yield an annual profit, and 


becaule nothing falls under executry, but 
what is inſtantly pavable, and can be gathered 


1n, and diſtributed among thole that have in- 


tereſt in it. New Coll. 39. ; So that, admitting 
them not to be heritable ex ſua natura, the 


heir is the only perſon who can take them. 


Leales of land are heritable both as they have 


A tract of future time, aud as ſtatute has given 
to them, in certain reipects, the effect of real 


rights of land, 2. 6. 9: 


ET 3. Debts, 


> — — 

= == = 

Ne ne 
— 


— 
.. K w_— 
1 - - — = — — ——————— — —— —ͤ—„— 3 - 
— D 
by = CIS 


- * — — — * 


120 o Heritable Book Il. 


3. Debts, 7 noming debitorum 8 han tre by 


bill, promiſſory note, or account, are move. 
able. When conſtituted by bond, they do 
not all fall under any one head; but are di. 
vided into heritable and moveable, by the fol. 
lowing rules. The taking of intereſt being 
forbidden by the canon law, perſons who could 
make no profit of their money, but by putting 


it out at intereſt, were, before the reformation, 


| Rights of laid under the necellity of purchaſing rights on 


annual- 


rent, 


ment, 


land conſtituted by infeftment; by which, the 
lands contained in the right were burdened 


with the yearly payment of a certain ſum to 
the receiver, redeemable by the proprietor, on 


repayment of the purchaſe money. As theſe 


were bargains affecting land, they were under. 


ſtood to be heritable. Even after the refor- 
mation, till towards the end of the laſt century, 


the form of theſe rights ſuffered but little va- 


riation: During that period, the debtor, in 


conſideration ot a certain ſum lent, became 
bound to infeft the creditor, in a correſpondent 
annualrent forth of his lands, and obliged him- 


ſelf perſonally to the payment thereof; but he 
came under no obligation for the principal 
ſum, except in the ſpecial caſe, that the credi - 
tor ſhould chooſe to make requiſition of his 
money, rather than retain the heritable ght. 
and bonds But now theſe rights are changed into proper 


bear ing 
inleft- 


bonds, by the firit part of which the debtor 


is perſonally bound to repay the principal fum 


and intereſt ; and, for the creditor's tarther ſe- 
curity, obliges himicif to infeft him in the an- 
nualrent. All debts conſtituted by either of 


and heri- theſe forms are Heritable, tor they not only 


table, 


carry 
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carry a yearly profit, but are ſecured upon 
lands ER ER an COL, 
4. Bonds merely perſonal. though bearing a Perſonal 
clauſe of intereſt, have been always moveable Pr. 
before the term of payment. becaule it is Pre: meri . 
ſumed. that the creditor is at that term to turn ritable, aſ- 
his bond into caſh, 26. Feb. 1629. Dowelas Ster the 
But ſuch bonds after the term of pa went, term of 
were, by our old law, coniidered a> hd peci- r 
nige, and conſequently heritable; for which 
this reaſon is generally given, that, by the cre- 
ditor's not calling then for his money, his in- 
tention was preſumed to let it he for ſome time 

at a yearly profit: And where the tirſt term of 
payment of the intereſt was inade prior to the 

term of payment of the principal ſum, the bond 

became heritable from the period that the in- 
tereſt firſt fell due, becaule the creditor was 
thereby preſently entitled to yearly profits on 

his bond, Harc. 348. Debts which carried in- 
tereſt, not from the force of any elauſe in the 
obligation, but ex lege, as. bills,” claims ot relief, 
&c. were moveable; becauſe in thele, it was 
not the creditor who created the intereſt, but 
the law iticlt, which conhidered not 1o much 
the falling a yearly profit on the ſubject, as the 

Equity of the cale, 10. July 1628, Cant. 
5. For enlarging the tund for the proviſion qq, fe 
of younger chudren, all ſums contained in con— ON 
tracts and obugations having clauſes of intereit, moveable 
are declared ty belong, in time coming, not to us to ſuc- 
the heir, but to tte next ot kin or execu. eſſion; 
tors, by 1601, c. 32. copicd after 1641, . 7 

and 10 are made moveaLic in regard to lug cel- 

lion. But the ſtatute provides, that they fhall 


. e till. 
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3. Debts, ( nomina debitorum), when due by 
bill, promiſſory note, or account, are move. 


able. When conſtituted by bond, they do 


Rights of 


annual- 


rent, 


not all fall under any one head; but are di. 
vided into heritable and moveable, by the fol. 
| lowing rules. The taking of intereſt being 
forbidden by the canon law, perſons who could. 


make no profit of their money, but by. putting 


it out at intereſt, were, before the reformation, 


laid under the neceſſity of purchaſing rights on 
land conſtituted by infeftment; by which, the 
lands contained in the right were burdened 


with the yearly payment of a certain ſum to 


the receiver, redeemable by the proprietor, on 


repayment of the purchaſe money. As theſe 
were bargains affecting land, they were under. 


ſtood to be heritable. Even after the refor- 
mation, till towards the end of the laſt century, 
the form of theſe rights ſuffered but little va- 
riation: During that period, the debtor, in 


conſideration of a certain ſum lent, became 


bound to infeft the creditor, in a correſpondent 
annualrent forth of his lands, and obliged him- 


ſelf perſonally to the payment thereof; but he 


came under no obligation for: the principal - 


ſum, except in the ſpecial caſe, that the credi- 
tor ſhould chooſe to make requiſition of his. 
money, rather than retain the heritable #ght. 


and bonds But now theſe rights are changed into proper 


bearing 
inſeft- 


and heri- 
table, 


bonds, by the firit part of which the debtor 
is perſonally bound to repay the principal ſum 


and intereſt ; and, for the creditor's tarther ſe- 


curity, obliges himicit to infeft him in the an- 
nualrent. All debts conſtituted by either of 


theſe forms are heritable, for they not only 


Tit. 2. and Moveable Rivhis. 121 
carry a yearly profit, hut are ſecured upon 
ane ee eee, 

4. Bonds merely perſonal. though bearing a Perſonal 
clauſe of intereſt, have been alwavs moveable ona © 
before the term of payment. becauſe it is pre mefly he- 
ſumed. that the creditor is at that term to turn ritable, aſ- 
his bond into caſh, 26. Feb. 1629, Douelas : ter the 
But ſuch bonds. after the term of px ment, term of 
were, by our old law, conſidered as Heda pecu. Pul ment! 
niae, and conſequently heritable ; for which 
this reaſon is generally given, that, by the cre- 
ditor's not calling then for his money, his in- 
| tention was preſumed to let it lie for lome time 
at a yearly profit: And where the firſt term of 
payment of the intereſt was made prior to the 
term of payment of the principal ſum, the bond 
became heritable from the period that the in- 
tereſt firſt fell due, becauſe the creditor was 
thereby preſently entitled to yearly profits on 
his bond, Harc. 348. Debts which carried in- 
tereſt, not from the force of any clauſe in the 
obligation, but ex /ege, as bills,” claims ot relief, 

&c. were moveable; becauſe in thele, It was 
not the creditor who created the intereſt, but 
the law 1ticlf, which coniidered not ſo much 
the railing a yearly profit on the ſubject, as the 
equity ut the cate, 10. July 1628, Cant. 

$* For enlarging the tund for the proviſion They nie 
of younger chudren, all tums contained in con- now 
tracts and obugations having claules of intereit, moveable 
are declared to beiong, in time coming, not to as to ſuc- 
the heir, but to the next ot kin or execu- 0 
tors, by 1661, c. 32. copicd after 1041, c. 57. 3 
and fo are made moveabic in regard to fuccel- 
lion. But the ſtatute provides, that they fhall 


Q ſtill 
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but conti- {till continue heritable with refoett to the fiſk, 
nue heri. and to the rights of huſband and wife; that 
table as to; 
the n. 1s, though, by the general rule, moveable rights 
and rclid. fall under the communion of goods conſequent 
upon ilarriage, 1. 6. 7. and the moveables of 
denounced perſons fall to the crown or fiſk, 
by ſingle eſcheat, 2. 5. 27. yet bonds bearing 
intereſt do neither, but are heritable in both 
reſpects. 
What 6. By this ſtatute, bonds W an W 
bonds are tion to inteft, and bonds taken payable to heirs 
Wu. and aſſignecs, ſecluding executors, continue he- 
table. 
1 ritable in all reſpects; the firſt, from the pro. 
per nature of the right, and the other, from the 
| Bonds ſe- deſtination of the creditor. A bond ſecluding 
dluding executors, when it is carried from the original 
executors. creditor to his heir by a ſervice, continues he- 
ritable, K. 53. Where the creditor aſſigns ſuch 
bond to his eldelt ſon, and his heir, tho? with- 
out any exprels ſecluſion of executors, it allo 
continues heritable in the perſon of the eldeſt 
fon, Falc. vol. 1. 215.; but, if it were ſo aflign- 
ed to a ſtranger and his heirs, it would proba- 
bly go to the aſſignec's executors ; ſince the ex. 
ception in the ſtatute ariſes not from the herl- 
table nature of the debt, (bonds ſecluding exe- 
cutors being, in their nature, as really move- 
able as others), but from the deſtination of the 
creditor, which cannot be interpreted to regu- 
late the ſucceſſion of an i over whom 
the creditor has no power. 
Bond ta- 7. Lhe right of a bond which is ade pay. 
ken to able to heirs, without mention of executors, 
mers. deſcends not to the proper heir in heritage, 
though heirs are mentioned in the bond, but 
to the EXECULOTS 3 tor the word heir, which is à 
generic 
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generic term, points out him who i is to ſucceed 
by law in the right; and the executor, being 
the heir in mobilibus, is confidered as the perſon 
to whom ſuch bond is taken payable. But, 
where a bond is taken to heirs-male, or to a Bond ta» 
ſeries of heirs, one after another, ſuch bond is ee | 
heritable, becauſe its deſtination neceſſarily ex- male. 
cludes executors This ſtatute has made no 
alteration 1n the condition of rights that were 
formerly moveable; and therefore, ſuch bonds 
or other debts as were moveable by the old 
law, continue moveable to this day, in all re- 
ſpects, even quoad fjcum et reliftam, Eadg. 18. 
Dec. 1724, Leſy —Halc. vol. 2. 14. : 
8. Subjects originally moveable become he- Moveable 
ritable: 1. By the proprietor's deſtination. a res 
Thus, a jewel, or any other moveable ſubject, ritable, 
may be provided to the heir. And the deſti- either de- 
nation, it it be properly expreſſed, has this ef-/#natione, 
fect, tho? it ſhould not be carried into execu- 
tion, Hence, a ſum deſtined by a marriage- 
contract to be ſettled on heirs, is heritable, tho? 
no ſettlement ſhould be made in purſuance of 
the deſtination, 19. Jan. 1637, Robertſon. This 
ariſes from the right competent to every pro- 
prietor to ſettle his property on whom he 
pleaſes. 2. Moveable rights may become he- or ful na- 
ritable by the ſupervening of an heritable ſecu TL 
Tity : Thus, a ſum due by a perſonal bond be- 
comes heritable, by the creditor's accepting an 
heritable right for lecuring it, or by adjudging 
upon it. In theſe inſtances, deſtination is not 
contidered ; for creditors, when they take he- 
ritable rights, or deduce adjudications on their 
debts, are preſumed to do it to ſecure their pay- 
ment, and not to alter the order ot lucceſſion: 
8 Al; 


by truſt- 
rights of 
heritable 
ſubjects. 


_ Heritable 
rights do 
not be 
come 
moveable, 


either by 
obtaining 
decree, 
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And, for that reaſon, in the caſe of an adiudica. 
tion, the debt does not change its nature from 
the date of the ſummons of adjuvication, by 
which the creditor ſhews his intention to ad. 
judge: but, from the date of the decree, by 


which the debt is made a real burden on the 


lands, T. 16. Jan. 1700, Carnegy. Truſt rights 
of heritable ſubjects, granted by a debtor to 
his perſonal creditors, and accepted or acceded 
to by them, make their debts heritable ; but, 
as ſoon as the ſubject of the truſt is ſold, the 
debts return to their former moveable nature. 
9. H, ritable rights do not become moveable 
by «ccefiory moveable ſecurities, P. Falc. 43. ; 
the heritable right being, in ſuch caſe, the us 
nobilius wh ch draws the other after it. By 
our former law, requiition by a creditor, in a 


right of an::u.:jrent, made the ſum in the right 


moveable, which before was heritable. Ihis 
ſeems to have proceeded, not ſo much from 
the indication thereby given of the creditor's 
purpoſe to have his money, as from the old 
{tyle of heritable bonds bearing requiſition, by 
which the creditor's requitition, and the ſub- 
filtence of the real right of annualrent, were 
made incompatible, /upr. $ 3.; ſo that, the 
real right being ditlolved, the lum could remain 
no longer heritable. In other caſes, therefore, 
where no ſuch ſpeciality occurs, the creditor, 
though he thould diſcover an intention to have 
his money, dees not thereby alter the nature 
ot the debt: 1 hus, though the obtaining of-a 
decrce implies in it a demand of the debt by 
thc creditor, it does not make an heritable tum 
moveable, V. 27. Heb. 1712. Scot; thus allo, 
tho' a charge given upon letters of horning by 

N FS 


- 
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a creditor, is the ſtrongeſt indication of his pur- or even 
poſe to recover payment; yet, by our lateſt Þy char- | 
deciſions, neither a charge on a bond made he 550 
ritable by adjudication, 12. Nov. 1728, Reid, 5 
nor on a bond ſecluding executors, 24. July 
1705, Gray, has the effect to make the ſum 
moveable ; ſee Falc. vol. 2. 234. In the fame. 
manner, a bond not falling under the jus mari- 
ti continues, in the opinion of Mackenzte, h. t. 
§ 7. heritable, ſo as to exclude the huſband, 
_ notwithſtanding a charge given on it by the 
wife. „„ e | 
10. Where lands are voluntarily fold, either price of 
by a formal diſpoſition, or even by a minute lands, 
of ſale, the price, if it be not heritably ſecured, when he- 
muſt, as a moveable ſubject, go to the ſeller's "'*2b1es 
_ executors, F. 22. Dec. 1704, Ebie/ly. : But, in moreable. 
judicial ſales for the behoof of creditors, the 
debts continue heritably ſecured on the price, 
till payment or the conveyance to the purchaſer; 
and therefore, in ſo far as they are not paid to 
the creditor himſelf, they muſt go to his heir. 
11. Certain ſubjects partake, in different re- Rights 
ſpects, ot the nature both of heritable and partly he- 
moveable. Perlonal bonds are now moveable ritable, 
in relpect of ſucceſſion, but heritable as to the Partly by 
fiſk, and huſband and wife. All bonds, whether prog 
merely perſonal, or even heritable, on which no Heritable 
ſeiſin has followed, may be affected at the ſuit fore ft 10 
of creditors, either by adjudicauon, which is a 
diligence proper to heritage; or by arreſtment, 
which is peculiar to moveables, 1661, c. 51. 
Bonds lecluding executors, tho' they deſcend Bonds ſe- 
to the creditor's heir, are payable by the debtor's cluding 
executors without relief againſt the heir; ſince“ cutors. 
the debtor's ſucceſſion cannot be affected by 
1 1 e D the. 


bonds be- 8 


IVE} 
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the deſtination of the creditor: And, on the 
ſame ground, an obligation to employ a ſum 
due by a moveable bond, in favour of the heir 
of a marriage, is heritable as to the creditor, be. 

| cauſe of the deſtination; but it continues move. 

„ able as to the debtor, 25. July 1662, Naſinith. 
Bonds A bond taken to a creditor, and, failing hi 
with a yo CRM ol, 

ſubſtitu- to 4 ſubſtitute, is, in the opinion of ſome 
lawyers, Sr. Ans. voce Subſtitutes, in fo far 
moveable, that the creditor can bequeath it by 

. teſtament ; and yet it deſcends not to execu- 
tors; and the method of completing titles to 
it by the ſubſtitute, after the creditor's death, 
is by ſervice as heir of proviſion, which is a 
method of tranſmiſhon proper to heritage: 
But it is a rule more agreeable to the analogy 
of our law, that nothing which goes to the 
heir by fervice, can be carried off to his preju- 
dice, either by a deed on deathbed, or by te- 
ſtament. ä 1 

What pe- 12. All queſtions, whether a right be hert- 
riod makes table or moveable, muſt be determined accor- 
4 _ ding to the condition of the ſubject at the time 
or move- Of the anceſtor's death. If it was heritable at 
able. that period, it mult belong to the heir; if 

moveable, it mult tall to the executor, without 
regard to any alterations that may have affected 
the ſubject, in the intermediate period between 
the anceſtor's death and the competition. 


tion. 


III. 


5 | . l ; 


TIT. 3% Of the Conftitution of Heritable Nig bis 
„ nr i,, 


FERITABLE rights are governed by the Origin of 
I fendal law, which owed its origin, or at the feudal 


eaſt its firſt improvements, to the Longobards; 
whoſe Kings, upon having penetrated into Ita- 
lv, the better to preſerve their conqueſts, found 
it their intereſt to make grants to their princi- 
pal commanders of great part of the conquered 
provinces, to be again jubdivided by them a- 
mong the lower officers, under the conditions 
of fidelity and military ſervice. 


0 - 


2. The feudal conſtitutions and uſages were Conſuetu- 
firſt reduced into writing, about the year 1150, dines feu- 
by two lawyers of Milan, under the title of un 


Conſuetudines Feudorum, and have been ſubjoin- 


ed to Juſtinian's Novels, in almoſt all the edi- 


tions of the body of the Roman law. None of 

the German Emperors appear to have expreſsly _ 
confirmed this collection by their authority ; 
but it is generally agreed that it had their 
tacit approbation, and was conlidered as the 
cultomary feudal law of all the countries ſub- 


ject to the empire. No other country has ever are not of 
acknowledged theſe books for their law; but univerſal _ 


_ each ſtate has formed to itſelf ſuch a ſyltem © 
teudal rules as beſt agreed with the genius 
ot its own conſtitution. In feudal queltions, 
therefore, we are governed, in the fi;it place, 


fauthority. 


By what 


law feu- 
dal que- 
ſtions are 
to be de- 
cided. 


Defini- 
tion of 
feus. 
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by our own ſtatutes and cuſtoms ; Where theſe 
fail us, we have regard* to the ractice of 
neighbouring countries, if the genius of their 
law appears to be the ſame with ours; _ 


 ſhovid the aneftion ſtill remain doubtful, 
may have recourſe to thoſe written books of 


the feus, as to the original plan on which all 


feudal ſynems n ve proceeacd 


This military rant got the name, firſt of 
* and i!terwards of feudum; and was 
definedea gr t: tous right to the property of 


lands made under the co d ions of fealty aud 


Feus are 
Nov P44 
trimon . 


Superior 
and vaſſal 


militar: tervice to be pertor ed to the grant. 
er by the receiver; the radical ruht of the 
lands it || remai:-ing in the gramer Under lands, 
in nis defi-.ition. are comp chended all Tights 
or ſubjects lo connected with land, that they 
are decined a part thereof; as houles, nills, 


fiſh-ngs, juri:dictons, p.tronages, &. though 


feus in their original nature wire Sratundds, 
e ſoon became the ſubject of commerce, 1b. 

. Jeu, t. 6; ſervices of a civil or religious 
kind were frequently ſubſtituted in place of 


military, /ib. 2. 1. 2. $ 2.3 and now, of a long 


time, ſervices of every kind have been entirely 
diſpenſed with, in certain feudal tenures. He 
who makes the grant 1s called the ſuperior, and 
he who receives it the vaſſal. I he fubje& of 
the grant is commonly called the feu; tho? that 
word is at other times, in our law, uſed to ſig- 
nify one particular tenure, 2. 4. 2. The intereſt 
retained by the luperior in the feu is {tyled 
dominium directum, or the ſuperiority ; and the 
interett acquired by the vailal, domimium utile, or 
the property. The word fee 18  promilcuoully 
applied to both. 


4. Allodial 
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4. Allodial goods are oppoſed to feus ; by Allodial 
which are underſtopd, goods enjoyed by the goods. | 


owner, independent of a ſuperior. All move- 

able goods are allodial ; lands only are ſo, when 
they are given, without the condition of fealty 
or homage. In this ſenſe, all ſubjects, immove- 
able as well as moveable, were allodial by the 
Roman law; but, by the feudal ſyſtem, the ſo- 
vereign, who is the fountain of feudal rights, 
reſerves to himſelf the ſuperiority of all the 
lands, of which he makes the grant; ſo that 
with us no lands are allodial, except thoſe of 
the King's own property, the ſuperiorities which 
the King reſerves in the property lands of his 
ſubjects, and manſes and glebes, the right of 
which is completed by the preſbytery's deſigna- 

tion, without any feudal grant. 


5. Every perſon who is in the right of an Who can 
immoveable ſubject, provided he has the free Sunk 


adminiſtration of his eſtate, and is not debar- 
red by ſtatute, or by the nature of his right, 
may diſpoſe of it to another. Nay, a vailal, 
though he has only the dominium utile, can ſub- 
ieu his property to a ſubvaſſal by a ſubaltern 
right, and thereby raiſe a new dominium dirgc- 
tum in himſfelf, ſubordinate to that which is 
in his ſuperior; and ſo in infinitum. The val- 
{al who thus ſubfeus, is called the ſubvaſſal's 
immediate ſuperior, and the vaſſal's ſuperior 13 
the ſubvaſſal's mediate ſuperior, Profeſſed or 
known papiſts are debarred by 1695, c. 26. 
from granting gratuitous deeds in prejudice of 
the heir. VV | 


feudal 
rights. 


6. All perſons who are not diſabled by law, Who can 
may acquire and enjoy feudal rights. Perſons teceive 


excommunicated were declared incapable ot 
R polleſſing 


the Nl, 
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poſſeſſing their own lands, and no charter of re. 
ſlignation or of adjudication of lands holden of 

the crown, was allowed to be paſſed in their 
favour, 1609, c. 3. 4. ratified by 1661, c. 25.; 

but theſe diſabilities are taken off, 1690, c. 28. 

Papiſts cannot purchaſe a land. eſtate by any 

Aliens voluntary deed, 1700, c. 3. Aliens, who owe 
cannot allegiance to a foreign Prince, cannot hold a 
wh * teudal right without naturalization ; and there. 
fore, wnere ſuch privilege was intended to be 

given to favoured nations or perſons, ſtatutes of 
naturalization were neceſſary, either general, 

1558, c. 65. 66.—1669, c. 7. or ſpecial; or, at: 

leaſt, letters af naturalization by the Sovereign. 

Ihe act 1594, c. 216. prohibiting all members 

of any court of juſtice to buy claims of heri- 

table rights depending in court, does not annul 

the ſale, though it ſubjects the buyer to depri- 

vation, F. 20. Dec. 1683, Purves. 

What ſab- 7+ Every heritable ſubject, capable of com- 
jeas may merce, may be granted in feu. From this ge- 
be grant- neral rule is excepicd, 1. Ihe annexed proper- 
ed in feu. ty of the crown, which is not alienable with- 
out a previous diſſolution in parliament. 2. 
Taitzied lands, which are devited under con- 

diuon that they ſnhall not be aliened. 3. An 

eſtate in hereditate jacente cannot be effec- 

tually altened by the heir-apparent, (i. 6. not 

Jus fuper- entered); but ſuch alienation becomes effec- 
veniens ac. tual upon his entry, the ſupervening right ac- 
creſcit cruing in that caſe to the purchaſer; which is 
pil a rule applicable to the alienation of all ſub- 
jects not belonging to the vendor at the time 

of the fale. i.cates of the rents or revenues 

of boroughs-royal, whether proceeding trom 

lands, fiſhings, mills, &c. tor more than three 

2 years, 
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years, are prohibited by 1491, c. 36.; but, as 

there is no prohibition with regard to leaſes 

or feus of the lands themſelves, theſe may be 

effectually granted by the magiſtrates, notwith- 

ſtanding the ſtatute, New Coll. 22. 41 | 
8. Ihe feudal right, or, as it is called, in- Feudal | 

veſtiture, is conſtituted by charter and ſeiſin. Charter. 

By the charter, we underſtand that writing 

which contains the grant of the feudal ſubjects 

to the vaſſal, whether it be executed in the pro- 

per form of a charter or of a diſpoſition. 

Charters by ſubjeR-ſuperiors are granted, ei- Charter 

ther, I. A me de Juperiore meo, when they are to 4 e., 

be holden, not of the granter himſelf, but f 

his ſuperior. This ſort is called a public hold- 

ing, becauſe vaſſals were in ancient times pu- 

blicly received in the ſuperior's court before 

the pares curiæ or co-vallals. Or, 2. De mc, de me, 

where the lands are to be holden of the grant- 

er. Theſe were called ſometimes bale rights, 

irom bas, lower, and lometimes private, becauſe, 

before the eltabliſhment of our records, they 

were eaſily concealed from third parties; the 

nature of all which will be more fully explain- 

ed, tit. 7. An original charter is that by which original, 

the fee is ſirſt granted: A charter by progrels by pro- 

is a renewed diſpolition of that fee; e. g. a Stels. 

charter by a ſuperior to the heir of his vaſſal, 

or by a vaſlal to a ſingular ſucceſſor, to be hol- 

den of the granter's ſuperior, or a charter of 

adjudication. All doubttul clauſes in charters _ 

by progrels ought to be conſtrued agrecabiy to 

tae original grant; aud all clauſes in the origi- 

nal charter are underſtood to be implied in the 

charters by progreſs, if there be no exprels ai- 

teration, Cr. 190, § 27.—299. 58 9. 8 

| | „„ ©. "Os 408 
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Its conſti- 9. The firſt clauſe in an original charter, 
ruent. Which follows immediately after the name and 
8 888 deſignation of the granter, is the narrative or 
recital, which expreſſes the cauſes inductive of 
The nar- the grant. If the grant be made for a valu- 
rative. able conſideration, it is ſaid to be onerous; if 
for love and favour, gratuitous. In the dil. 
The dif. poſitive clauſe of a charter, the ſubjects made 
poſitive over are deſcribed either by ipecial boundaries 
clauſe. or march-ſtones, (which is called a bounding 
charter), or by ſuch other characters as may 
| ſufficiently diſtinguiſn them. In this clauſe is 
alſo expreſied the order of fucceſſion, and li- 
mitation of the fee, which were, by our more 
ancient ſtyle, inſerted in the clauſe of tenendas, 
A charter regularly carries right to no ſubjects 
but what are contained in this clauſe, tho' they 
mould be mentioned in ſome other clauſe of 
A clavſe the charter. In charters by progrets, a clauſe 
of noveda- of nowvodanmus is fometimes thrown in, whereby 
1 the luperior grants of new (ae novo) certain 
jJubjects fp ectuily mentioned. Such charters 
have the effect of an original grant, as to theſe 
ſubjects; and confequently imply a releaſe to 
the vaſſal, of all burdens affecting their proper- 
ty, prior to iuch grant. They are generaliy 
no more than renewed rights of ſome ſubject 
that had been formerly granted to the vallal: 
Yet every tubject contained in the clauſe of 
novodamus is deemed to Le conveyed to the val- 
jul, though there ſhould have been no antece- 
" dent title to it in his perion, 29. Feb. 1680, 
Scott. — 14. 7%) 1737 Heritors of Spey. 
The zene. 10. The clauſe of tenendas (from its firſt 
das. words tencndas pradictas terras) expreſſes the 


particular cenure by which the lands are to be 
holden, 
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holden, and frequently contains a long and un- 
neceſſary enumeration of the parts and perti- 
nents of the ſubje& made over in the charter. 5 
Ihe clauſe of reddendo (from the words red. The red. 
dends inde annuatim) ſpecifies the particular du. . 
ty or ſervice which the vaſſal is to pay or per- 
form to the ſuperior; and hence the duty itſelf, 

to which the vaſſal is ſubjected, has got the 
name of the feddendlß. FE 
11. The clauſe of warrandice (warranty) is Clauſe of 
that by which the granter obliges himſelf, that gc 
the right conveyed ſhall be effectual to the re. 
ceiver. Warrandice is either perſonal or real. 
Perſonal warrandice, where the granter 1s only Perſonal 
bound perſonally, is either, 1. Simple, that he 3 
ſhall grant no deed in prejudice of the right; ther ſim- 
and this ſort, which is confined to future deeds, ple, 

is implied even in donations. Or, 2. Warran- 
dice from fact and deed, by which the granter or from 
warrants, that the right neither has been nor 2 
thall be hurt by any fact of his. This is gene- 
rally granted, where rights are compounded for 

lels than the ſums contained in them; and 
ſometimes the clauſe is ſo conceived as to reach 

alſo to the deeds of the granter's anceſtors or 
authors, from whom he himſelf derives his right. 

Or, 3. Abſolute warrandice contra omnes mor. or abſo- 
tales, (warrandice at all hands, and againſt lute. 
all deadly), whereby the right is warranted a- 

gainſt all legal defects in it, which may carry it 

off from the receiver, either wholly or in part. 
Where a tale of lands proceeds upon an one- 

Tous cauſe, the granter is liable in abſolute war- 
randice, tho? no warrandice be expreſſed; but, Implied 
in aſſignations to debts or decrees, no higher warran- 
ER 1 warrandice dice. 
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warrandice than from fact and deed is implied, 

F. 4. March 1707, Riddel ; which is alſo the 

doQrine of the Roman law, I. 4. de hered. vel 
act. vend. e | | 

12. Warrandice cannot extend to burdens 

which may affect the ſubject after the grant, 

whether they ſhall ariſe from misfortune, e. g. 

inundation, or from ſtatute: For the receiver, 

as he has the whole benefir ariſing from its im- 

provement after that period, muſt run all the 

hazards of its deterioration, 12. July 1667, 

Watſon. Nay, this doctrine holds, where the 

ſupervening burden 1s impoſed under the au- 

thority of a public law prior to the grant ; un- 

leſs the receiver, who 1s preſumed to know the 

burden which by law may be impoſed on the 

ſubject, has taken care to ſecure himſelf againit 

itt, by expreſs warrandice, 1. July 1676, L. Au- 

How far ,h;ntoul; ſee Harc. 963. Gratuitous grants 

mou * by the Crown, imply no warrandice; and though 

e crown 3 | 4 

imply warrandice ſhould be expreſled, the clauſe is 

warran- ineffectual, from a preſumption, that it has crept 

dice. in by the negligence of the Crown's officers, 

But where the Crown makes a grant, not yure 

coronae, but for an adequate price, the ſovereign 

is in the ſame caſe with his ſubjects, and liable 

to the ſame degree of warrandice with them, 

according to the nature of the right. Abſo- 

Abſolute jute warrandice in the aſlignation of a debt, 


eee WÞ imports only that the debt is really due, and 


afligna- free from all legal exceptions, but not that the 
tion of a debtor is ſolvent; and this holds, though the 
debt. ſums contained in the debt ſhould be warranted 

to be effectual to the aſſignee, 12. Dec. 1671, 


13. Abſo- 


Liddel. 8 
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13. Abſolute warrandice, in caſe of evic- The ef. 

tion, affords an action to the grantee, againſt fects of 

the granter, for making up to him all that ot = 

ſhall have ſuffered through the defect of the _ 

right; and not ſimply for his indemnification _ 

by the granter's repayment of the price to him. 

This obtains, not only in irredeemable, but in 

redeemable grants ; tor, in both, the warrandice 

ſtrikes againſt all defects in the right itſelf; yet, 

as warrandice is penal, and conſequently Aricti 

juris, it is not eaſily preſumed, nor is it incur- 

red from every light ſervitude that may affect 

the ſubject, 2 1. June 1672, Sandilands. Regu- 

larly the grantee, when the eviction is threa- 

tened, ought to intimate his diſtreſs to the Tame.” 

granter, that he may defend the right granted © tion of 

by himſelf ; but, though ſuch intimation ſhould — 

not be wade. the grantee does not loſe his right 

of recourſe, unlets it ſhall appear, that in the 

proceſs of eviction he has omitted a relevant 

defence, or ſubjected himſelf to an incompetent 

mean of proot, 2 3. . 1681, Clerk — bal. 

vel. 2. 2. | 
14. Real warrandice is either, 1. Enyrols Real war- 

whereby, in ſecurity of the lands principally randice. 

_ conveyed, other lands, called warrandice-lands, 

are allo made over, to which the receiver may 

have recourle, in cale the principal lands be 

evicted. Or, 2. Tacit, which is conſtituted _ 

by the exchange or excambion of one piece Excam- 

ok ground with another; for, if the lands ex- bion. 

changed are carried off from either of the | 

parties, the law ittelf, without any pation, 

gives that party immediate recourſe upon his 

own firſt lands, which he had given in ex- 


: ne tor the lands EVIten, even though | 


a third perſon ſhould 1 acquired a real right 


where the grant, by which the lands are ex. 


Precept 
of ſeiſin. 


in them prior to the eviction, 25. Nov. 1623. 
E. Melroſs contra Ker * : But this holds only, 


changed, is expreſsly ſaid to be an excambion. 

15. The charter concludes with a precept 
of ſeiſin, which is the command of the ſupe. 
rior granter of the right to his bailie, for gi- 
ving ſeiſin or poſſeſſion to the vaſſal, or his 
attorney, by delivering to him the proper 1ym- 
bols. Poſſeſſion was, in the infancy of feus, 
given by the ſuperior himſelf to the vaſlal, im- 
mediately upon granting the charter, in pre. 


ſence of the pares curiae (the name given to the 


Proper 
inveſti- 
ture. 


Precepts 
muſt now 
be in- 
groſſed 
in the 
charter. 


co-vaſſals, who were equal to one another in the 
ſuperior's court); and this was ſtyled the pro- 
per inveſtiture, by which the vaſſal's right was 
completed unico contextu. Precepts or lette!s 
of ſeiſin, when they were firſt introduced, 
were made out in writings ſeparate from the 
charter ; but now all precepts, on charters flow- 
ing from the crown, mult be ingroſſed in the 
charter or diſpoſition, by act 1672, c. 7. which 
by cuſtom was ſoon extended to the caſe of all 
precepts without diſtinction. Any perſon, whoſe 


name may be inſerted in the blank, left in the 


precept for that purpoſe, can execute the pre- 


cept as bailie; and whoever has the precept of 


iullru-⸗ 
ment of 
ſeiſin, 


ſeiſin in his hands, is preſumed to have a power 
of attorney from the vaſſal, for receiving pol- 
ſeſſion in his name. 


16. A ſeiſin is the inſtrument or atteſtation 


of a notary, that poſſeſlion was actually given 


by the ſuperior or his bailie, to the vaſlal 


Or 


+ 


* See 14. Fuß 1629, L. Wards. 


. 
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or his attorney; and it ſometimes gets the 


name of infeftment, though that word, in its pro- 
per ſenſe, ſignifies the whole feudal right, Cr. 

187. $ 18. For a long time, the appending of at firſt 
the bailie's ſeal to the ſuperior's charter or pre- not uſed, 


cept, Cr. 238. § 2. and ſometimes his ſeparate 


declaration, that he had given ſeiſin, completed 
the vaſſal's right, without the atteſtation of a 


notary : But afterwards, a notorial inſtrument now an 


eſſentia 


came to be conſidered as a neceſſary :olem ity, Wien 


not ſuppliab le, either by a proof of natural 
poſſeſſion, or even of the ſpecial fact, that the 
vaſſal was duly entered to the poſſeſſion by the 
fuperior's m 8 $42, I 
17. The ſymbols, by which the delivery of Symbols 
poſſeſſion is expreſſed are, for lands, earth _ at 
and ſtone; for rights of annualrent payable © 


forth of land, it is alſo earth and ſtone, with 


the addition of a penny money ; for parſonage- 
teinds, a ſheaf of corn; for juriſdictions, the 


book of the court; for patronages, a plalm- 


book, and the keys of the church; tor fiſhings, 
net and coble ; for mills, clap and happer, &c. 


Ihe ſeiſin muſt be taken upon the ground of 


the lands, except where there is a ſpecial dil- 
penſation, as in the ſeiſins of Nova Scotia, Df. 


2. 2. 18. Seiſins given, not by the baile in 


virtue of a precept, but propriis manibus of the Seiſin pro- 


granter are generally uſed in rights granted 7% . 


„ 0 6 . | , JA. 
to wives, children, or other conjunct perlons.““ 


When ſuch ſeiſin is neither ſubleribed by the 
granter, nor ſupported by a ſeparate warrant 
trom him, it is null, being the bare atlertion of 
a notary, P. Talc. 28. | e 

18. A ſhort abbreviate of all ſeiſins, whe Regiſtra— 
ther flowing from the crown, 1540, c. 79. or tion of 


ſeilins. 
from 
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from a ſubje&, 1555. c. 46 &c. was directed 


to be entered into a record of exchequer, for 
the benefit of all hiving intereſt ; but a more 


certain proviſion was made in the reign of 


James VI. for the ſecurity of purchaſers and 
creditors, by an unprinted ſtatute paſſed at 


Falkland, 31. July, and recorded in the books 


required 
by ſtatute; 


of iederunt, 3 Nov. 1599; and by another, 
made in the year thereafter, mentioned in the 
index of the unprinted acts, 1600, No. 34, 
whereby the full tenor of ſeiſins, &c. was to be 
regiitered in the ſecretary's regiſter, within forty 


days after their date, under the certification of 


except ſei- 


| tins of 


bu rgage 
tene 
ments: 


That ex- 
ception 
now ta- 
ken off. 


nullity. Theſe ſtatutes were but little obſer- 
ved, A S. 6. Jan. 1604; wherefore, a third 
act was made, i647, c. 16. directing all ſeiſins, 
and other real rights, therein mentioned, to be 
regiſtered within ſixty days after their date, ei- 
ther in the general regiſter of ſciſins at Edin- 
burgh, or in the regiſter of the particular ſhire 
appointed by the act; which, it muſt be obſer- 
ved, is not, in every caſe, the ſhire within which 
the lands lie. 8 

19. This act does not, as the two former, 
render unregiſtered ſeiſins null; they are in- 
deed declared ineffectual againſt third parties, 
but they are valid againſt the granters and 
their heirs. From this ſtatute were excepted 
leilins of burgage tenements, probably from 
an opinion of the exaGtnets; with which the 
town-clerks, who alone could be notarics 
thereto, 1557, c. 27. booked them in their 
protocolls or regiſters, which lie open to all 
the lieges; but, as this exactneſs fometimes 
tailed, 30. June 1668, Burnct, burgage 9s 

| : ins 


=> 


rent ſhires. The only elfect of union is, to 
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fins were ordained to be regiſtered in the books 


of the borough, 1681, c. 11 *. 
20. The atteſtation. of the keeper of the re- What is 


cords on the back of the ſeiſin, that it was re. conſider- 


ed as re- 
giſtered, was deemed a ſufficient regiſtration, "a 


1686, c. 19. : But as this weakened the ſecu- tion. 
rity intended from the records to ſingular fuc- 
ceflors, the actual booking of ſeiſins, and of o- 

ther writings preſented for regiſtration, 1s now 
required, 1696, c. 18. Seiſins regularly record- 

ed, are preferable, not according to their .] 
dates, but the dates of their regiſtration, 1693, 

6. 13. , the reaſon whereof may be gathered 
from the next act, 1693, c. 14. 

21. Seiſin neceſſarily ſuppoles a ſuperior Crown's 
by whom it is given; the right, therefore, right 
which the ſovereign, who acknowledges no Deren 
ſuperior, has over the whole lands of Scotland, out ſeiſin. 
is conſtituted, ure. coronae, without ſcilin. In 
ſeveral parcels of land, that lie contiguous to 


one another, one ſeiſin ſerves for all, unleſs One ſeiſin 


the right of the ſeveral parcels be either holden ſerves in 
of different ſuperiors, or derived from dilte- e 
rent authors, July 1729, Bank of Scotland, or in e, 
enjoyed by diſterent tenures under the ſame ſu- tene- 
perior. In diſcontiguous lands, a ſeparate ſei- ments. 
ha muſt be taken on every parcel, unleſs the 
lovereign has united them into one tenandry, 

by a charter of union; in which caſe, if there 

is no ſpecial place expreſled, a ſeiſin taken on 

any part of the united lands, will ſerve for the 

whole, even though they be ſituated in diffe- 


ive 


* See 24. July 1666, Thom 2 
Vid. Stewart Anſ. v. Stiæin. 
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A charter 23. A charter, not perfected by ſeiſin, is a 
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give the diſcontiguous lands the fame quality 
as if they had been contiguous, or naturally 
united; union, therefore, does not take off the 
neceſlity of ſeparate ſeiſins, in lands holden by 
different tenures, or the rights of which flow 
from different ſuperiors, theſe being incapable 
of natural union. Where the ſovereign unites 
lands, he generally, in the clauſe of union, de. 
clares the ſ\mbol of earth and ſtone to be ſuf. 
ficient for expreſſing the delivery, not only of 
the lands themſelves, but of all other feudal 
rights or ſubjeqs conveyed by the charter, let 

them be ever ſo different in their natures, e. g, 
fiſnings, mills, patronages, &. _ 
Barony 22. The privilege of barony carries a higher 

implies 3 2 2 | f 
union. right than union does, and conſequently in- 
cludes union in it as the leſſer degree. Ihis 
right of barony can neither be given, nor tranſ- 
mitted, unleſs by the crown, Sr. 2. 3. 45. 
but the quality of ſimple union, being once 
conferred on lands by the ſovereign, may be 
communicated by the vaſlal to a ſub-vaſlal, 
25. Jan 1627, Stuart, Though part of the 
lands united or erected into a barony, be ſold 
by the vaffal to be holden a me, the whole u- 
| nion is not thereby diflolved ; what remains 
All pri- unfold retains the quality. Thele, and all o- 
viieges ther feudal privileges, muſt be granted 1n the 
mult be charter, not in the ſeiſin; for the ſeiſin is not 
8 intended to confer any new right, but merely 
charter. for completing ſuch right as is before given by 
me care: oo | 


becomes right merely perſonal, which does not tran{- 
real only fer the property, 3. I. 1.; and a ſeiſin of itſelf 
8 tei- hears No taith without its warrant : It is the 
1, 1 | | charter 
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charter and ſeiſin joined together that conſti- 
tutes the feudal right, and ſecures the receiver 
againſt the effect of all poſterior ſeiſins, even 
though the charters on which they proceed 
ſhould be prior to his; and, ſtill more, againſt 
all qualities burdening his author's right, colt. 
tained in latent perſonal declarations or back 
bonds, which have not been rendered is ere 
before his ſeifin. 


224. No quality which is Jefaned as a lien or All real 
real burden on a feudal right can be effectual burdens 


againſt ſingular ſucceſſors, if it be not inſerte 
in the inveſtiture. By our former practice, 


d! muſt be 


the burden muſt have been fully expreſſed in titure. 


the ſeiſin, which is made public by the record, 
T. 27. Nou. 1711, Lady Monboddo,; but it was 
found, 26. Fuly 1737, creditors of Smith, that 
a general reference in the ſeiſin, to the burdens 
ſpecially contained in the charter, was lufficient 
to make a real burden; for that the charter is 


truly a part of the inveltiture *. It the credi- What LY 


tors in the burden are not particularly men- 
tioned, the burden is n«t real; for no perpe- , 
tual unknown incumbrance can be created up- 
on lands, Fuly 17 34, Creditors of Maclellan. 
On the lame principle, a faculty referved to the 
granter, to charge the lands with a certain ſum 
to be paid to any perſon he ſhall name, is not 
effectual againſt tingular ſucceſſors, if he does 
not open exerciſe that een * granting 
5 an 


Rs But the th has now 8 to the former idea 
of our law, that there can be no real burden created on 
lands, ot which the nature and extent is not capable of 


dens are 


being diſcovered by creditors and purchaſers, 21. Fe 18 


1765, e | 
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an heritable bond for the ſum, and giving ſeiſin 

thereon, 21. June 1737, Ogiluies. Where the 
right itſelf is granted with the burden of the 
ſum therein mentioned, or where it is declared 
void, if the ſum be not paid againſt a day cer. 
tain, the burden is real; but, where the recei. 
ver is ſimply obliged, by his acceptance, to 
make payment, the clauſe is effectual only a. 
gainſt him and his heirs, P. Falc. 101. 


Tr. 4 Of the ſeveral Kinds of Holding. 


EUDAL ſubjects are chiefly diſtinguiſhed 

by their different manners of holding, 

which were either ward, blanch, feu, or bur- _ 

gage. Ward holding, which is now aboliſhed Ward- 

by 20. Geo. Il. c. 50. was that which was grant- holding = 

ed for military ſervice. Its proper reddendo was, 

ſervices, or ſervices uſed and wont; by which 

laſt was meant the performance of ſervice, 

whenever the ſuperior's occafions required it. 

As all feudal rights were originally held by was origi- 

this tenure, ward holding was in dubio preſu-2ally pre- 

med. Hence, though the reddendo had con- umed. 

tained ſome ſpecial ſervice or yearly duty, the 

holding was preſumed. ward, if another hold. 

ing was not particularly expreſſſdqſqe. 

2. Feu-holding is that whereby the vaſſal is Feu-hold- 

obliged to pay to the ſuperior a yearly rent in ing, 

money or grain, and ſometimes allo in ſervices 

proper to a farm, as ploughing, reaping, car- 

rlages for the ſuperior's uſe, &c. nomine feudi 

firmae. It has a ſtrong reſemblance to the Rol its reſem- 

man emphyteuſes, in the nature of the right, blance to 

the yearly duty payable by the vaſſal, the pe- eu. 

nalty in caſe of not punctual payment, and the“ 

reltraint frequently laid upon vaſſals by their 

icu-charters not to alien without the ſuperi- 

or's conſent ; but all clauſes de non alienando 

are now prohibited by the foreſaid ſtatute for 
555 aboliſhing 
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aboliſhing ward holdings. This kind of tenure 
was introduced for the encouragement of agri. 
culture, the improvement of which was conſj. 
derably obſtructed by the vaſſal's obligation 
to military ſervice. The ſtatute which firſt 
mentions it is 1457, c. 71. though it appears 
to have been a t-nure known in Scotland as 
far back as /eges burgorum, c. 100. 

3- Blanch hold.ng (not unlike the feudun 


holding. rancum of the Lombards) is that whereby the 


When 
blanch 
duties can 
be exfted 
after the 
year. 


vaſſal is to pay to the ſuperior an eluſory yearly 
duty, as a penny money. a roſe, a pair ot gilt 
ſpurs. & merely in acknowledgment of the 
luperiority, nomine albae firmae This duty, 
wWuc dit 18 a thing of yearly growth, if it be 
1 { d manded within he year, cannot be ex- 
acteu ' reafter; and, where the words / po- 
tatur tanium are ſubjoined to the reddendo, 
they imply a releate to the vaſſal, whatever the 
qualizy of the duty may be, if it is not aſked 
within the year. The Lords of Exchequer 


were, by 1606, c. 14. prohibited to exact mic 


Durgage- 
holding. 


ncy as the value of ſuch blanch duties as are 
by the charter payable, not in money, but in 
other ſubjects, as a pair of gloves, a ſtone of 
wax. By our preſent practice, ſuch duties are 
ſometimes converted in the inveſtitures them- 
ſelves, to a certain ſum in money; but, even 
where they are not, their values continue to be 
exacted by the crown. N 

4. Burgage-hoiding is that by which bo- 
roughs-royal hold of the ſovereign the lands 
which are contained in their charters of erection. 


Ibis, in the opinion of Craig, 81. $ 36. does 


not conſtitute a ſeparate tenure, but-is a ſpecies 
of ward-holding ; with this ſpeciality, that the 
vaſlal is not a private perſon, but a communi- 

: ty: 
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ty: And indeed, watching and warding, which 

is the uſual ſervice contained in the reddendo of 

ſuch charters, might be properly enough ſaid, 

ſome centuries ago, to have been of the mili- 
tary kind. As the royal borough is the King's [cbr o_ 
vaſſal, all burgage-holders hold immediately of a oy 
| the crown: The magiſtrates, therefore, when vagal. 
they receive the reſignations of the particular 
burgeſſes, and give ſeiſin to them, act not as 
ſuperiors, but as the King's bailies ſpecially au- 

thoriſed thereto by 1567, c. 27. : „ 

5. Feudal ſubjects, granted to churches, Mortifica- 
monaſteries, or other ſocieties for religious ore. 
charitable uſes, are ſaid to be mortified, or 
granted ad manum mortuam ; either becauſe all 
caſualities muſt neceſſarily be loſt to the ſupe- 
rior, where the vaſſal is a corporation which 
never dies; or becauſe the property of theſe 
ſubjects is granted to a dead hand, which can- 
not transfer it to another. In lands mortified 
in times of Popery to the church, whether 
| granted to prelates for the behoof of the church, 

or in puram elcemoſynam, the only ſervices preſs 
table by the vaſlal were prayers, and ſinging of 
matles for the ſouls of the deceaſed, which ap- 
proaches nearer to blanch-holding than ward. 
The purpoles of ſuch grants having been, upon 
the Reformation, declared ſuperltitious, the 
lands mortified were annexed to the crown: 
But mortifications to univerſities, hoſpitals, &c. 
were not affected by that annexation ; and lands 
may, at this day, be mortified to any lawtul 
purpole, either by blanch or by feu holding. 


_ | : 


— > — — 
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rr. 5. Of the Caſualties due to the Superior. 5 


Fixed HE right of the ſuperior continues unim.- 
Tights of paired notwithſtanding the feudal grant, 
ſuperiori 


unleſs in fo far as the dominium utile. or pro. 
perty is conveyed to his vaſſal : His infeft. 
ment in the land ſubſiſts, and his heir is en. 
titled to be veſted, not in the ſuperiority only, 
but in the lands themſelves, of which his an. 
ceſtor had made over the property. Hence, he 
can ſhew all real actions concerning the lands, 
againſt every perſon other than the vaſſal, or 
thoſe deriving right from him; See 19. Nov. 
1624, L. Lag. Ihe ſuperiority carries a right 
to the ſervices and annual duties contained in 
FRE 2. the reddendo of the vaſſal's charter. The duty 
5 4 %%%, Payable by the vaſſal is a debitum fundi ; i. e. it 
fundi, is recoverable not only by a perſonal action a- 
gainſt himielf, but by a real action againſt the 
land. The ſervices with which he is charged, 
if they are annual, as ploughing, cutting of 
corns and hay, &c. mult be exacted within the 


ty. 


. Perſonal year, 30. Jan. 1624, L. Carnouſy. The lervi- 


tervices a ces of perſonal attendance, by hoſting, hunting, 
bolithed. watching, and warding, due by vaſfals, are abo- 
Iifhed, 1. Geo. I. St. 2. c. 54; and, in lieu 
thereof, the ſuperior is entitled to a certain an- 
nual payment, to be fixed by the Court of Sel- 
ſion, if the parties themſelves cannot ſettle it. 
Caſual 2. Beſides the conſtant fixed rights of ſupe- 
rights of riority, there are others, which, becauſe they 
3 depend upon uncertain events, are called ca- 
| ſualities. 
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ſualities. The caſualities proper to a ward- 
holding, while that tenure ſubſiſted, were ward, _ 
recognition, and marriage. The caſuality of © "A 
ward is that, whereby the ſuperior was entitled“ 4rd. 
to the full rent of the ward lands, after the 
vaſſal's death, during the heir's minority; be- 
cauſe the heir, in that period, was incapable 
of performing military ſervice. This caſuali- 
ty was not known in the feudal law, which 
allowed the minor to ſerve by a ſubilitute, Jb. 2. 
feud. 1. 26. J 4. ver}. fi minori, & 5; but it was 
received by us as early as the reign of Malcolm 
Mackenneth : And at firſt, it comprehended the 
office of tutor of law to the heir, the remains 
of which continued till the reign of James VI. 
Cr. 394. § 13,—Skene, voce Varda. 

3. Ihe right ariting' to the ſuperior from 
this caſuality could not be hurt by any debt 
or deed of the vaſſal, not coi:lented to by the 
ſuperior. But, 1. if che ſuperior was charged Burdens _ 
by an adjudging creditor of his vaſſal to enter attending 
him, in conſequence of 1469, c. 37. the ward ** 
talling thereafter, by the death ot the vallal 
and the minority of the heir, was burdened 
with the adjudger's debt. 2. By 14875 & 71. Either 
the ward vaflals, holding of the crown, were tempora- 
allowed to ſublet their lands, in feu holding; Y- 
and the feuers were ſecured againit the ward 
of their immediate ſuperiors, on payment to the 
crown ot the yearly feu duty contained in their 
charters, while the ward continued. Under 
colour of this act, the power of ſubfeuing was 
aſſumed by the vaſlals of lubject-iuperiors; 
But thele were prohibited to lubfeu without N 
the content of the juperior, by 1646, c. 12.; BO 
and the prohibition is extended to the crown's 
vallals, by 1633, c. 16. TS 


aſuality | 


4. Ward | 


* 
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or perpe- 4. Ward was burdened with the charge of 

tual. upholding the houſes, incloſures, &c. in good 
| condition during the heir's minority, and with 
an alimony to the heir, if he had no ſeparate 

means of ſubſiſtence, 1491, c. 25-—1535, c. 15, 

It was alſo affected with the terce due to the 

vaſſal's widow, and wholly excluded by the 
courteſy belonging to the ſurviving huſband of 

the laſt female vaſſal; for theſe, being the pro- 

viſions of law, were effectual without the ſupe- 

rior's conſent. It was ſometimes reſtricted by 

the inveſtiture, to a certain ſum to be paid an- 

nually by the minor-heir, in place of the full 

Taxed rents: This was called zaxed ward, and the 
ward. other ſimple ward: The taxed duties were debita 
How undi. Ward regularly expired at the heir's 
ward ex. ae of twenty one years, if a male; in females, 
pire& it laſted only till fourteen, which was the age at 
which women were marriageable by our old 

law; R. M. J. 2. c. 48. F 1.—Skene, voce Varda. 

In the cale of co-heirefles, the ward determin- 

ed at the eldeſt's age of fourteen ; for heirs- 
ortioners are proprietors pro indiuiſo, and lo 

each of them is vaſlal in every part of the ward- 


| lands. OS SE . : 
Recogni- F. Recognition was not ſimply a caſuality, 
tion. but a total forfeiture of the ward-lands, ariſing 


to the ſuperior from the alienation, by the val 
ſal, of more than the half thereof to a ſtran- 
ger, without the ſuperior's conſent. By the 
teudal cuſtoms, it was only the part aliened 
which recognoſced, lib. 2. feud. t. 38. It was 
originally introduced, that the ſuperior might 
not, by the vailal's alienation of his lands, 
loſe the benefit of bis ſervices, 76. J. 2. 1. 52. 
8 1, lt took place in all ward holdings, even 
taxed; but in no other holding, without an 
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expreſs clauſe in the charter. Legal alienations was in- 
by adjudication, drew no forfeiture after them; ferred by | 


but all voluntary deeds, whereby the lands 
were either ſold or burdened, did infer it, as 
wadſets or rights of annualrent; but not rights 


all volun- 


tary alie- 
nations, 


of warrandice, becauſe theſe are not preſent 
deeds of alienation. A right of annualrent, 
though granted over the whole ward-lands, in- 


ferred no recognition, if the ſum thereby ſecu- 
red did not exceed the half of their value; nor 


an improper wadſet, when the back-tack duty 


was not above the half of the yearly rents, 7. 


July 1681, Hay. Where there was no right 


effectually aliened, e. g. if the charter or ſeiſin 
were intrinſically null, recognition was not in- 


2. An action for declaring recognition to of the 
have fallen, might have been brought, even vaſſal, 
againſt a minor, on deeds of alienation granted 


by his anceſtor, 1. 7. 25. But a vaſſal, whoſe 
lands were ſubject to a right of redemption in 
favour of another, though he might, by alie- 
nation, forfeit the intereſt which he himſelf 
had in the ſubject, could not hurt the reverſer's 
right: Nor could deeds granted by a vaſlal 
inhibited, poſterior to the inhibition, hurt the 
right of the creditor-inhibiter, 1686, c. 15. All 
were deemed ſtrangers to the valilal, but thoſe 


to a ſtran» 


who were alioqui ſuccęſſuri, i. e. thoſe who, if ger. 1 


they had furvived him, mult neceſſarily have 
ſucceeded to him, though there had been no 
diſpoſition: Recognition was therefore incurred 


by the vatlals alienation to his brother, though _ 


he was at that time next in ſucceſſion, becaule 
the vaſſal might have afterwards had heirs of 
ais own body, 29. July 1672, Lord Hatton; 


and: 
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and by a wife's aljenntion to her huſband, az. 
13. Jan. 1725, Sir Ja. Hall. 

7. A purchaſer. buying from a ward vaſſal 
the ſmalleſt part of his lands, was not ſecure 
without the ſuperior's confirmation; for, if 
the vaſſal ſhould have afterwards fold what, 
with the firſt purchaſe. exceeded the half, both 
the frſt and laſt alienations, and all likewiſe 
thut remained unſold recognoſced to the ſu- 

The ſupe perior. lhe {uperior's confirmation of an in- 
rieren foftment, after diſpon ng the major part, though 
fem wcur it ſecured the right confirmed againſt the effect 
ed againli 

a. of the prior alienations, might be brought in 
computo with ſubſequent ones, ſo as to make 
the reſt of the ward lands recognoſce, P. Falc. 
53, But a charter of novodamus to the val- 
ja implied a confirmation of all prior deeds of 
| alienation; and, conſequently, hindered them 
= fi.m being conjoined with alienations made 
| after the novodamus, lo as to inter een 

ibid. | 
Caſnality 8. Marriage, or maritugium, was that ca- 
N luaitty by which the ward ſuperior was entit- 
855 led to receive from the heir of his former 
vaual, after the age of puberty, a certain ſum 
as the value (avail) of his tocher: In ſome 
Single caſes, the ſingle avail was due; in others, the 
. double. This caſuality is no where mention- 
dd in the feudal cuſtoms; but we have receiv- 
| ed it as far back as the books of the Majelty, 
li J. 2. c. 48.: It obtained only in ward holdings, 
unleſs where there was a ſpecial clauſe in the 
charter importing it. In ſome charters, moſt 
commonly in thole where the ward was taxed, 
the caſuality of marriage was allo taxed to'a 
liquid ſum, me in that caſe, was . 
| Jn 15 
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fundi being of the fame nature with the taxed 
ward. duties. 


This caſuality ton its riſe, chiefly fm Single a- 
the right that the ſuperior was underſtood to 3 when 


have over the rerſon, as well as eſtate of the“ 
minor-heir, 2. Art. c. 93. 2.: An-icntly there- 
fore it affected only minor-heirs, who after 
puberty refuſed to marry upon the ſuperior's 
requitition 3 but afterwards, the fingle avail be- 
came due, tho' the heir had been major at the 
death ot his anceſtor, and he himſelf had died, 
neither married nor required by the ſuperior 
to marry, 3. Fan. 1677, Campbell. In the 
cale of heirs portioners, only one marriage 
was due, becaule heirs portioners enjoy the 
eſtate pro indiviſo, a+ if they were hut one per- 
ſon ; tho” the contrary practice ol tained in Sir 
Th. Hope's time. Min. Pr. 47. 48. Marriage 
could not poflibly fall, where che heir was 
marricd before the anceſtor* s death, nor where 
he had died before puberty. the ſu erior's ex- 
prels conſent to the heir's mitriage was conſider- 
ed as a renunciation of the ca ua ity, Durl. 434. 


10. In eltimaiing the avail of marriage, the how eſti. 


Precile lum got in tocher was not conſtlered, 
but what the heir might, from his fortune, rea - 
lonably expect. Ihe court of leſſion, anno 
1674, fixed the modification of the ſingle a- 
vail to three years free rent of the vaſſal's e- 
ltate, Dirl. 202. 3 afterwards, they brought it 
down to two years, T. 7. Nov. 1701, Baird. 


The double avail was due where the ſuperior, Double a- 
having offered a wite to the heir, who was in you N 


all reſpects his equal, the heir not only refuſed“ 
the woman offered, but married with another, 
Alt. 6. 91. J 2. and £7 93. At firſt the 
: - double 
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how eſti» double avail was eſtimated at two ſingle avails; 
pee t fs generally thought, that, if the quan. J 
tum of it had been brought into diſpute in ; 

later times, it would have been reduced to 

three years free rent of the eſtate belonging to 

the vaſſal. And in the eſtimation of either of 

the avails, not the ward-Jands only, but all the 

other free eſtate of the vaſſal, was brought in 

computo, both heritable and moveable, 19. Fune 

1630, Somervel, as it ſtood at the period when 

the heir firſt became marriageable. 

Marriage 11. Where a vaſſal held different ward. fees 

wor 180. 'of different ſuperiors, the marriage was due 

elde u. Only to one ſuperior, becauſe the heir could 

perior. be married but once. In ſuch caſe, the ſupe- 

| rior, from whom the vaſſal's anceſtors in blood 
ml had got the firit feudal grant, was entitled to 
| the caſuality, as eldeſt ſuperior, ©. Ait. c. ga.; 

14 ſince he ought not to be cut out of his right, by 
the vaſſal's afterwards acquiring ward. lands 

e from another; but the ſovereign, who is the 
| wid fountain of feu.lal rights, was always conſidered 
1 as the eldeſt ſuperior, tho? the grant by the crown 
| to the anceſtor of the vaſſal, whole marriage 
falls, ſhould have been poſterior to the rights of 

the vaſſal's other ward boldings. It was enacted 

in favour of the crown. vaſſals, who ſhould get 

their holdings changed from ward to feu or 

blanch, tha: they ſhould be exempted from the 
marriage that might be claimed from them by 

other ſuperiors, in the ſame manner as if the 

| lands, whoſe holding was changed, had ſtill 
Ward- continued to be holden ward, 1661, c. 58. 
fees abo. 12. By the late ſtatute, 20. Geo. II. for a- 
lihed, boliſhing ward boldings, the tenure of the 


heth \ 5 
holding of lands, holden ward of the crown, is turned 
„ into 


the crown. 


The King: 
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into blanch, for payment of one penny Scots | 


early, /i petatur tantum ; and the tenure of 


thoſe holden of ſubjects, into feu, for payment or of a 
of ſuch yearly feu duty in money, victual, or ſubject, 


cattle, in place of all ſervices, as ſhall be fixed 


by the Court of Seſſion. The following rules 


have accordingly been ſettled, by Act S. 8. Teb. 


1749. In lands that are held ſimply ward of a 
ſubject, one per cent. of the rent is to be paid 


as a yearly feu duty on account of the marriage, 


and one per cent. as the value of the other ca- 


ſualities conſequent upon ward-holding. Where 


the vaſſal holds other lands ward of the King, 


he is not liable in any feu duty on account of 
the marriage. In lands holden taxed ward of 


a ſubject, two per cent. of the ſum taxed by the 
charter is to be paid yearly, as the value of 


all the calualities, whether the vaſſal holds other 


lands ward of his Majeſty or not. A doubt ha- 


ving ariſen, whether the principality-lands were 


included in this ſtatute, and in what manner 
the vailals holding of the Prince were to be re. 
ceived, an act paſſed, 25. Geo. II. c. 20. giving 
to the King the ſame powers that had been for- 


or of the 
Prince. 


merly exerciſed by the Kings of Scotland over 


the lands of the principality, when there was 
no Prince; in conſequence of which, his Ma- 
jeſty, by a warrant under the privy-leal, Jan. 
1753, ſignified his pleature, that all lands, for- 
merly holden ward of the Prince, ſhould, for 
the future, be holden blanch. = | 


13. Ihe only caſuality, or rather forfeiture, 


proper to teu holdings, is the lots or tinſel of 
the teu right, by the neglect of payment of 
the teu-duty for two full years. Lhe act which 


Irritancy 
of feus ob 


non ſolutum 


Calngnemn. 


eltablithes this irritancy, 1597, c. 240, de- 


elares that all feuers fo tailing in payment, ſhall 
Ry En lole 
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loſe their feu, in the ſame manner as if there 
had been an irritant clauſe in the right : Yet 
ſubſequent practice has made a diſtinction; 
Where there is no conventional irritancy, the 
vaſlal is allowed to purge the legal irritancy at 
the bar, that is, he may preven' the forfeiture, 
by making payment before ſentence; but, where 
the legal irritancy is fortified by a conventional, 
he is not allowed to purge, unleſs where he can 
give a good reaſon for the delay of payment, 
i3. Feb. 1666, L. Wedderburn, or where the 


irritant clauſe has been doubtfully expreſſed, 


18. Feb. 1680, E. Mar. | 1 

14. Ihe caſualities common to all holdings 

are non, entry, relief, liferent eſcheat, diicla- 
Non-en- mation, and purpreſture. Non entry is that 
th caſuality which ariſes to the ſuperior out of the 
rents of the feudal ſubject, through the heir's 
neglecting to renew the inveltiture after his 
anceſtor's death. By the written feudal Jaw, 

the inveſtiture was neceflarily to be renewed 

upon every change either of the tuperior or 

vailal, lib. 2. feud. f. 24. pr.; but our cuſtoms 

require no renovation upon the death of the 
ſuperior. This caſuality was introduced, that 

the ſuperior, while he was without a vallal 
might be enabled to provide himlelt of a pro- 

| per perſon to ſerve him; the heir therefore, as 
ceaſes up- ſoon as by entering he becomes capable of ferv- 
on the ing his ſuperior, returns by our cuſtoms to the 
heir's en- full enjoyment of his feu; though by the feu- 


26 dal uſages, ibid. if he neglected to renew the 
inveſtiture for year and day, he loſt his right 
for ever. f 


15. The ſuperior is entitled to this caſualit), 
not only where the heir has not obtained 


himſelf infeft, but where his retour is 1 
8 ide 
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fide upon nullities. 29. Feb. 1628, E. Nith 


dale; for a null retour is equal to none. The what 
heir, from the death of the anceſtor, till he non-entry 
be cited by th. ſuperior in a proceſs of general duties are 
declarator of non-entry, loſſes only the retour- e 
ed duties of his lands; and he forfeits theſe, . 
though his delay ſhould not argue any contempt 
of the ſuperior, becauſe the caluality is conſi- 
dered to fall as a condition implied in the feu- 
dal right, and not as a penalty of tranſgreſſion: 
But, where the delay proceeds not from the 
heir, but from the ſuperior, nothing is fortcited, 
not even the retoured duties, 1474, c. 58.—29. 
June 1745, Chalmer. 5 + 

16. For underſtanding the nature of retour- Retoured 


ed duties, it muſt be known that there was duties. 


anciently a general valuation of all the lands 

in Scotland, deſigned both for regulatin,, the 
proportion of public ſubldies, aud for aſcer- 
taining the quantity of non entry and rcliet- 
duties payable to the lupcrior; which appears, 

by a contract betwixt K. R. Bruce and his tub- 
jects anno 1327, prelerved in the advocates li- 
brary, to have been letiied at lealt us far back 

as the reign ot Alexander III. 'Lhis valuation Vaſua- 
became, in the courte of time, by the inprove- > 
ment of agriculture, and perhaps allo by the 
heightening of the nominal value of our mo- 
ney, trum the reign of Robert |. downwards 


to that of James ill. much too low a ſitandard 


for the ſupertor's caiualities : Wheretore, in 
all {crvices of heirs, the inqueſt came at taſk 

to take proof likcwile of the preſent value of 
the lands contained in the brief, (quantum Nui | 
valent in order to fix thele calualitics, 1 he Old and 
firlt was called the old, and the otner the neu . 
tent. Though both extents were ordamed, Is. 
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by 1474, c. 56. to be ſpecified in all retours 
made to the Chancery upon brieves of in- 
queſt; yet, by the appellation of retoured du. 
ties in a queſtion concerning caſualities, the 
new extent is always underſtood. The old 
extent continued the rule for levying public 
ſubſidies, (fee 1633, c. 1.), till a tax was im. 
poſed by new proportions, by ſeveral acts made 


during the uſurpation. By two acts of Crom- 


well's parliament, held at Weſtminſter 1656, 
c. 14. and 25. impoſing taxations on Scotland, 
the rates laid upon the ſeveral counties are 
preciſely fixed. The ſubſidy granted by the 
act of convention 1667, was levied on the ſe. 
veral counties, nearly in the ſame proportions 


that were fixed by the uſurper in 1656; and 


Valued 
rent. 


The re- 
toured 
duty in 
teu- hold- 
ings; 


the ſums to which each county was ſubjected 
were ſubdivided among the individual land- 
holders in that county, according to the valua- 
tions already ſettled, or that ſhould be ſettled 
by the commiſſioners appointed to carry that 
act into execution. "The rent fixed by theſe 
valuations is commonly called the valued rent; 
according to which the land-tax, and molt of 
the other public burdens, have been levied lince 
_ time. 

. In feu-holdings, the feu duty is retour- 
Fe as the rent, becauſe the feu duty is preſu- 
med to be, and truly was, at firſt, the rent. 
The ſuperior, therefore, of a feu. holding gets no 
non- entry, before citation in the general de- 
clarator; for he would have been entitled to the 
yearly feu-duty, though the fee had been full, 
1. e. though there had been a vaſlal infeft in the 


in teinds; lands. Ihe ſuperior of teinds gets the fifth part 


law conſiders teinds to be worth a fifth part 


of the retoured duty as non. entry, becauſe the 


of 


, we Sr. 


of the rent, 2. 10. 10. In rights of annualrent in rights 
which are holden of the granter, the annual. of annual - 
renter becomes his debtor's vaſſal ; and, as thje 
annualrent contained in the right is retoured 
valere ſeipſum, the heir of the creditor, while 
he continued in non-entry, loſt the whole in- 
tereſt of the debt due to him: But, by 1690, 
c. 42. annualrents are only to be retoured to 
the blanch, or other duty contained in the 
right. As this act does not extend to the non- 
entry, after citation in the action of declarator, 
care is generally taken, in rights of annuairent, 
to releaſe the creditor from all non- entries, by 
a ſpecial clauſe. FO IS 
18, It is becauſe the retoured duty 1s the pre. in lands 
ſumed rent, that the non entry is governed by not 125 . 
it. If, therefore, no retour of the lands in ee, 1 
non-entry can be produced, nor any evidence * 
brought of the retoured duty, the ſuperior is 
entitled to the real, or. at leaſt, to the valued 
tent, even before citation. But, it lands which 
have been retoured ſhail be ſold out in parcels, 
the non entry of each parcel will be reſtricted 
to that particular proportion of the retoured 
duties that ſuch parcel bears to the whole 
lands, 5. Feb. 1623, Ker. In lands formerly and in 
holder ward of the King, the heir, in place of lands that 
the retoured duties. is, by the act 20. Geo, II. formerly 
c. 50, {ubjected only to the annual payment of I 
one per cent. of the valued rent; which valua- un. 
tion, therefore, as well as the old and new ex- 
tents, is to be ſet forth in the retour. 2 
19. lhe heir, after he is cited by the ſupe- NE 
rior in the action ot general declarator, is ſub- try duties 
jected to the full rents till his entry, becaule alter cita- 
his neglect is tets excuſable after citation. The tion. 
decree of declarator, proceeding on this action, 
5 EDT | entitles 


are pro- 


perly pe- 
nal. 


Lord Melvil, or had ground to believe that he 
land. While ward-holdings ſubſiſted, the war. 
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entitles the ſuperior to the poſſeſſion, and gives 
him right to the rents downward from the ci. 
tation. As this ſort of non- entry is properly 
penal, our law has always reſtricted it to the 
retoured duties, if the heir had a probable rea. 
fon for declining to enter; ſee Dirl. 273. or 
if he lay under any incapacity, 24. July 1677, 


held of another ſuperior, 22. Jan. 1706, Mait. 


datar, who had been in poſſeſſion of the lands, 


Non: entry 


ſubſequent 


to ward. 


in virtue of the ward, might, even without 


declarator, continue his poſſeſſion after the ex. 
piration of the ward, till the heir's entry, 
(which was called non entry ſubſequent to the 
ward); but, if he had not attained poſſeſſion, 


What non- he was in the common caſe of other ſuperiors 


entry du- 
ties are 
debita fun- 
di. 


as to the non- entry. The retoured duties due 
before citation. are debita fundi, which the ſu- 
perior, as creditor, may recover by a poinding 
of the ground ; but the right which he has to 
the full duties that fall after citation does not 
accrue to him as creditor, but as interim domi. 


nus of the rents, in which character he can 


In what 
caſes non- 
entry is 
not due. 


make the rents effectual, by a petitory action 
againſt tenants and intromitters, improperly 
called a ſpecial declarator. | 


20. In boroughs, each particular burgeſs holds 


of the King the ſpecial ſubject contained in his 
infeftment; and therefore, by the general rule, 
non-· entry ought to take place againſt them, as 


it does againſt other vallals: Yet it is certain 


that non- entry does not obtain in burgage- 
holdings, Hope's Min. Pr. 96. becauſe the in- 
corporation of inhabitants holds the borough it- 


ſelt, i. e. the whole incorporated ſubjects of the 
King; and there can be no non. entry due in 


lands 
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lands granted to communities, becauſe there 
the vaſſal never dies: This covers the right of 
particulars from non- entry; for, if non- entry 
be excluded with regard to the whole, it can- 
not obtain with regard to any part. Neither 
can non-entry fall when the fee is full by in- 
fettments of property, either flowing from, or A 
confirmed by the ſuperior ; or even by the re- ; 
ſerved liferent of the fiar ; 87. 4. 8. 7. It is al- 
ſo excluded, as to a third of the lands, by the 
terce, during the widow's life, and as to the 
whole of them, by the courteſy, during the life 
of the huſband. But it is not excluded by a 
precept ot leiſin granted to the heir till ſeiſin 
be taken thereon. Non entry falls by the vaſ- 
fal's re gning his fee to the ſuperior in favour 
of a third party; and it continues till ſeiſin 
be taken by the reſignatary, St. 3. 2. 12. A 
ſuperior infeft, who is charged by the heir to 
enter him, is barred, perſonali exceptione, from 
the non entry duties, ſo long as he refuſes to 
receive him. Where the ſuperior is not en- 
tered, and ſo is not in a capacity to receive the 
heir, and yet refuſes to make up his titles upon 
a charge, he forfeits the non- entry duties du- 
ring his life, 1474, c. 58. e 5 

21. Three ſeilins proceeding upon retours, Bygone 
or on precepts granted by the ſuperior to three non- en- 
conſecutive heirs, preſuine that all preceding 1 rhe 2255 
non entries are ſatisfied. A charter of novg. 
damus imports a dilcharge of all caſualities in- 
curred prior to its date, 12. Teb. 1713, Erftine, 
Entry by the heir, on a precept voluntarily 
granted by the ſuperior, reciting that the an- 
celtor died ſeiſed in the lands, imports a dif. 
charge of all bygone non-entries incurred be- 
tore the death of that anceſtor, St. 4. 8. 7. 

e e, 
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but charters or precepts by the ſuperior, upon 
charges directed againſt him. do not exclude 


Relief - 


his claim for paſt duties; ſince theſe, being 
granted in obedience to the law, imply a re: 
ſervation of former clai s. 

22. Relief is that caſuality which entitles 
the ſuperior to an acknowledgment or confi. 
deration from the heir, for receiving him ag 
vaſſal. It is called relief, becauſe, by the en. 


try of the heir, his fee is relieved out of the 
hands of the ſuperior. ' There is no mention 
of this caſuality in the books of the feus ; but, 


by our ancient feudal cuſtoms, not only pro. 
per vaſlals, by whatever tenure they held, 


were liable in relief, R. M. J. 2. c. 71. but even 


when due 
in feu- 


holdings; 


naked poſſeſſors of lands paid to their maſters, 
upon their entry, a duty much reſembling it, 
©. Ait. c. 24.—dSkene, voce Herezelda ; fo that 
it might be thought that feu-holding, when 
that tenure came to be introduced, ought alſo 
to have been ſubject to it: Neverthelels, relief 
was found not due in feu holdings flowing 


from ſubjects, unlets. where it was expreſſed in 
the charter, by a ſpecial clauſe for doubling the 


feu-duty at the entry of an heir, 24. Nov. 
1736, E. Dundonald ; but, in feu rights holden 
of the crown, our ancient law is obſerved; 


for the precept ifluing from the Chancery for 


infefting the heir, directs the ſheriff to take 


ſecurity for their relief, though there ſhould be 


A i: 
2 


it is debi- 


no ſuch clauſe in the charter. Ihe ſuperior can 


recover this caſuality, either by a poinding of 


the ground, as a gebitum fundi, or by a pet- 


tram ſundi; ſonal action againſt the heir, who, if the lands 


hold of the crown, is ſubjected, by his taking 
a precept of ſeiſin from the Chancery, tho? he 
ſhould not infeft himſelf upon it, 12. March 
135 | ,, | 1620, 
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1628, | L. Lauriſton. In blanch and few hold- How eſli- 


ings, where this caſuality is expreſsly ſtipulated, 
a year's blanch or feu-duty is due in name of 
relief, beſide the current year's duty payable in 
name of blanch or feu.farm. In ward-holdings, 
the ſuperior, if he was in poſſeſſion by the 
ward, continued another year in poſſeſſion on 
account of the relief; otherwiſe, he was enti- 
tied only to the retoured duty. No compoti- 
tion or abatement of the relief-duties can be 

given to the crown's vaſſals, 1587, c. 73 


23. Eſcheat (from ęſcheoir, to happen dr fall) Eſcheat. 


anciently ſignified any caſuality or forfeiture, 
by which a right fell from the proprietor, or 
accrued to another, Q. Att. c. 48.; but it has 
been ſince reſtricted to that ſpecial torfeiture 
which falls through a perſon's being denoun- 


ced rebel. It is either ſingle or liferent. Sin- Single el. 
gle eſcheat, though it does not accrue to the cheat. 


ſuperior, mult be explained 1n this place, 4 be- 
caule of its coincidence with liferent. 

24. After a debt is conſtituted, either dy a 
formal decree, or by regiſtration of the ground 
ot debt, which, to the ſpecial effect of execu- 
tion, is in law accounted a decree; the creditor 


may obtain letters of horning, iſſuing from the Letters af; 
ignet, commanding inettengers to charge the borning ; 


debtor to pay or perform his obligation within 


a day certain, Where horning proceeds on a on ia 
tormal decree of the deſſion, the time indulged number of 
by law to the debtor is fiiteen days ; it upon a days they 
decree of the commiſſion of teinds, it is ten, Ge 


1033, c. 8. By our former law, hurniag on a 
charge of ten days followed upon the decrees 
ol all inferior judges, 1593, c. 177.—1606, 
0. 10.; but, by our preſent practice, on fitteen, 
| which is probably owing to 4 a milinterpretation 

| < | ut 
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of 1612, c. 7. Yet horning ſtill proceeds on ad. 


miral-decrees upon ten days, according to the 


directions of 1609, c. 15. Where it proceeds 


on a regiſtered obligation, which ſpecifies the 


number of days, that number muſt be the rule; 


and, if no preciſe number be mentioned, the 


charge muſt be given on fiiteen days, which is 


the term of law, unleſs where ſpecial ſtatute in. 


terpoſes; as in bills, upon which the debtar 


their exe - 
cution; 


form of 
denuncia- 
tion; 


its conſe- 
QUENCES. 


may be charged on ſix days, 1681, c. 20. 
25. The meſſenger mult execute theſe letters 
(and indeed all ſummonſes) againſt the debtor 
either perſonally, or at his owelling houſe; and, 
if he get not acceſs to the houſe, he mult itrike 
fix knocks at the gate, and thereafter affix to it 
a copy of his execution, 1540, c. 75. It payment 
be not made within the days mentioned in the 
horning, the meſſenger, after proclaiming three 
oyelles at the market croſs of the head borough 
of the debtor's domicile, and reading the let. 


ters there, blows three blaits with a horn, by 


which the debtot is underitood to be proclaim- 
cd rebel to the King, tor contempt oi his au- 
thority 3 atter which, he mult affix a copy of 
the execution to the market croſs. Ihis is 
called the publication ot the diligence, or a 
denunciation at the horn. Where the debtor 
is not in Scotland, he mult be charged on ſix- 
ty days, and denounced at the market-crols of 
Edinburgh, and picr and ſhore of Leith. 

26. icounciation, if regittered within fifteen 
days, either in the ſheriff's books, 1579, c. 75 
or in the general regiſter, 1600, c. 13. drew 
atter it the rebel's hingle eſcheat, i. e. the for- 
teiture of his moveabies to the crown. 80 
ievere a penalty, with the character of rebel, 


altixed to denunciation 0 on civil debts, was ty 
bab J 


-— „ I err, . 
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bably owing to this, that antiently letters of 
horning were not granted, but to enforce the 
performance of facts in one's own power, Books 
§. 1. March 1563-4; and, when afterwards they 
came to be iſſued upon liquid debts, 1584, c. 


139. the legiſlature neglected to ſoften the pe- 


nalty: In ſa much, that thoſe who were de-_ 
nounced even for a civil cauſe, might be put 
to death with impunity, till 1612, c. 3. Per- 
ſons denounced rebels have not a perſona ftandi 
in judicio; they can neither ſue nor defend in 
any action, Falc. vol. 2. 113. But this incapa- 
city, being unfavourable, is perſonal to the re- 
bel, and cannot be pleaded againſt his aſſignee. 


27. Perſons cited to the Court of Julticiary pequaci- 
may be alſo. denounced rebels, either for ap- ation in 
pearing there with too great a number of at. criminal 
tendants, or, if by failing to appear, they are cauſes. 


declared fugitives from the law. In the firſt 
caſe, the denunciation mult be made at the 
head borough of the ſhire where the court 
is held, and may be regiſtered either in the 
books of the ſhire of the rebel's domicile, or 
in the books of adjournal of the Juſticiary, 
1584, c 140. ;z and, in the laſt caſe, it is effectual, 
if uled within ſix days after the ſentence of fu- 
gitation, at the market.cruls of Edinburgh, 


1592, c. 126. Single eicheat falls without de- 8. Eſcheat 
nunciation, upon ſentence ct death pronoun- may fall 


ced in any criminal trial; aud, by ipecial ſta- pans 
| 10DNUNCIlds 


tute, upon one's being couvicted of certain 
crimes, though not capital, as perjury aud 


bi;amy, 1551, & 19. detorcement and breach 


of arreitment, 158 1, c. 118. aud uiury, 1597, 


c. 24. By the late act aboliſhing ward. hoid Eſcheat 
ings, the caſualitics both of liugle and literent bon 


„ now diſ- 
denunciation charged: 


clcheat are diſcharged, when proceeding. upon on 


tion. 
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denunciation for civil debts ; but they (till con- 
tinue when they ariſe from criminal cauſes. All 
moveables belonging to the rebel at the time 
of his rebellion, (whether proceeding upon 
denunciation, or ſentence in a criminal trial), 
and all that ſhall be afterwards acquired by him 
until relaxation, fall under ſingle eſcheat. Bonds 
bearing intereſt, becauſe they continue heritable 
quoad fiſcum by 1661, c. 32. fall not under it, 
nor ſuch fruits of heritable ſubjects as become 
due after the term next enſuing the rebellion, 
theſe being reſerved for the liferent eſcheat. 
Tacks or leaſes, though they are heritable as 
to ſucceſſion, 2. 2. 2. fall. under it, unleſs they 
be liferent tacks, 1617, c. 15.; and even life. 
rent tacks, and all other liferent rights, in the 
| perſon of an aſlignee, fall as ſingle eſcheat; 
infr. I 32. , 9 i Te” 

28. Our former law allowed the treaſury to 
levy the eſcheat goods ſummarily, 1579, c. 75. 
without hearing the perſon denounced upon 
any objections that might have been competent 
to him; but, by the later practice, the King 
never retains the right of eſcheat to himſelt, 
but makes it over to a donatary, whoſe gift is 
not perfected, till, upon an action of general 
declarator, it be declared that the rebel's eſcheat 
has fallen to the Crown by his denunciation, 
and that the right of it is now transferred to 
the purſuer by the gift in his favour, 8. Nev. 
1710, Borthwick : Lvery creditor, therefore, of 
the rebel, whoje debt was contracted before 
rebellion, and who has uſed diligence before 
declarator, is preterable to the donatary ; in o 
much, that an arreſtment uſed before declarator, 
tho* not complete by a forthcoming, is effectual 
againſt him, 19. Jeb. 1667, Glen, Bur the 
11 185 0 eſcheat 
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eſcheat cannot be effected by any debt contract - 

ed, nor by any voluntary deed of the rebel after 
rebellion, though ſuch deed has been granted 
in ſecurity of a debt prior thereto; ſince other- 
wiſe the rebel would have it in his pdwer to e- 
vacuate the eſcheat. Where the rebel was, 
before rebellion, obliged to grant a right to his 
creditor, the right granted after rebellion, in 
conlequence of the prior obligation, Is not con- 
ſidered as voluntary; becauſe he might have 
been compelled to it. Voluntary payment by 
the rebel, before declarator, of debts contraCtt- 
ed before the rebellion, is, from the favour of 
commerce, ſuſtained againſt the donatary, 10. 

Dec. 1673, Veiich. The right of eſcheat is, in 
every caſe, burdened with the debt of that 
creditor on whoſe horning the efcheat fell, 
1592, c. 143-3 but the crown's power over it 


is not reſtrained in favour of any other credi- _ 


tor, 1551, c. 7.—1579, c. 7. 


29. The rebel, if he either pays the debt Letters of 
charged for, or ſuſpends the diligence, may relaxa- 
procure letters of relaxation from the horn, don. 


which, if publiſhed in the ſame place, and re- 
giſtered fifteen days thereafter, in the ſame re- 
gilter with the denunciation, 1579, c. 75. have 
the effect to reſtore him to his former ſtate; 
but they have no retroſpect, as to the move- 
ables already fallen under eſcheat, without a 
ſpecial claufe for that purpoſe. 7 je; 


30. The rebel, if he continues unrelaxed for Liferent 
year and day after rebellion, is conſtrued to be eſcheat. 


civilly dead: And therefore, where he holds 
any teudal right, his ſuperiors, as being with- 
out a vaſlal, are entitled, each of them, to the 
rents of ſuch of the lands belonging to the re- 
bel as holds of himſelf, during all the days of 
the rebel's natural life, by the caſuality of life- 

5 rent. 


To whom 
this right 
falls. 
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rent · eſcheat; except Where the dehunchtiett 


proceeds upon treaſon or proper rebellion, 
1535, c. 32.; in which laſt caſe the liferent 
falls to the King. . 5 
31. The liferent eſcheat of an apparent heir 
falls to the ſuperior of the lands, as if the heir 
were entered; for his neglect ought to be nei. 
ther profitable to himſelf, nor hurtful to his 
ſuperior. The liferent of a purchaſer of lands 
not infeft cannot fall by this caſuality; for, 
till his right be completed by ſeiſin, he can 
have no ſuperior: The rents, therefore, of ſuch 
lands, while the rebel is unrelaxed, fall to the 
King, who, by the rebellion, has right to all 


the rebel's moveable eſtate that is not appro- 


priated to liferent eſcheat, 22. July 1675, 


| Menzies contra Kennedy, In feudal rights 


which require no ſeiun, the liferent accrues to 
him who would have been ſuperior in the right, 
had it required ſeiſin. By this rule, the life- 


rent-eſcheat of a widow having a right of 


terce, or of a huſband having « right of cour- 


tely, falls to the ſuperior of the lands liferent- 
ed, Hope, ( Horning) 12. July 1622. Maxwell; 


What is 
compre- 
hended 
under it. 


and the eſcheat of miniſters glebes and ſtipends, 
to the King: And it would appear that, by the 
ſame principle, the liferent eſcheat of a liferent- 
tack ought to fall to the proprietor of the 
ground from whom the tack flowed. ED 
32. It is that eſtate only, to which the rebel 
has a proper right of liferent in his own per— 
ſon, that falls under his liferent eſcheat. A 
liferent infeftment, therefore, or a liferent tack, 
when aſſigned, falls not under the aſliguec's 
liferent- eſcheat, but his ſingle ; becauſe the af. 
ſignee has ſuch right only during his cedent's 


Ute, not bis own, 2. 9. 24. Hence, if we {hill 


| luppole | 


LOTT NT. 


ſuppoſe the liferent of the ſubvaſſal to fall firſt ; 


and then that of the vaſſal, the ſubvaſſal's liferent, 
after it has accrued. to the vaſſal, muſt make : 2 | 


part of that vaſſal's ſingle eſcheat, and ſo goes 


to the King; becauſe the vaſſal's right to the 
ſubvaſſal's liferent does not depend on his own 


life, but on that of the ſubvaſſal: But, if the 


liferent-eſcheat of the vaſſal ſhould fall firſt, and - 
thereafter that of the ſubvaſſal, the ſubvaſſal's 
eſcheat mult go, as liferent, to his mediate ſu- 


perior, who, by coming in the place of the im- 


mediate one, has the ſame right to the ſubvaſ- 


| fal's liferent that ſuch immediace ſuperior would 


have had, if he had not been diſabled from ta- 


king it, by his being year and day rebel, 26, 


Feb. 1623, Sibbald.— 24. July 1632, Rule. 
33. Tho! neither the ſuperior, nor his dona- 
tary, can enter into poſſeſſion in conſequence 
of this caſuality, till decree of declarator ; yet 
that decree, being truly declaratory, has a re- 
troſpect, and does not ſo properly conter a new 
right, as declare the right formerly conſtituted 
to the ſuperior, by the civil death of his vaſſal. 
Hence, all charters or heritable bonds, though 
granted prior to the rebellion, and all adjudica- 
tions, though led upon debts contracted before 
that period, are ineffectual againſt the liferent- 
elcheat, unleſs ſeiſin be taken thereon (in curſu 


It is eon · 
ſtituted 
without 
declara- 
tor. 


With 
what 
debts it is 
burdened, 


rebellionis within year and day of the granter's 


rebelliou, after which he becomes civiliter mor- 
luus, 28. Nov. 1710, Ld. Al. Hay. 


34. Here, as in lingle eicheat, no debt con- 


tracted after rebellion can hurt the donatary, 


at what time ſoever the diligence thereupon, or 


the rights granted tor its lecurity, may have 
been completed; nor any voluntary right 


_ ſatisfaction 


granted after that period, though in lecuruy or 


N 
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1” 


Donata- ſatisfaction of prior debts. - Tho” the ſuperior's 


ry's Tight right be fully eſtabliſhed by the lapſe; of year 

Pete til and day, yet it is the decree of declarator upon 

Heclara- the gift, which firſt veſts that right in the do. 

tor. natary, that before remained with the ſuperior; 
Rules of ſee 19. June 1669, Scot ; hence, in a competi. 

prefe- tion between two donataries, the gift firſt de- 

rence be- clared, tho? laſt in date, is preferable. Where 

he gifts neither of the donataries have obtained decree, 
orüterent. he is preferred whoſe ſummons was firſt exe. 

cuted, 31. Jan. 1635, L. Renton, All other 

things being equal, priority in date is the rule 
of preference. N 

Diffe- 35. In other caſualities, as ward, non, entry, 
rence he- recognition, &c. the ſuperior is not obliged to 

rwixt life acknowledge any right affecting the feu, which 

4 rea is not either confirmed by himſelf, or eſtabliſh- 

i ki cheat and +, , f a3 

1 other ca. ed by law; becauſe, where the caſuality ariſes 
ſualities. from the genuine nature of the feudal grant, 

his right to it cannot be impaired by any fact of 

his vaſlal : But liferent-eſcheat is burdened with 

all rights granted before, and completed in the 

cout of the rebellion, tho' not confirmed by 
ö | the ſuperior ; becauſe that caſuality is not fo 
1 = natural to feudal rights as the others, and 1s 
1 only ſuperinduced upon the feudal plan by our 

i ſpecial cuſtoms, , 175 
1 Simulate 36. Gifts, whether of ſingle or liferent e- 
4 gifts of ſcheat, when granted for the behoof of the re- 
elcheat. bel himſelf, are null, as being ſimulate, i. e. in- 
tended for a cover to the rebel againſt his cre- 

ditors, 1592, c. 145. This ſtatute preſumes 
ſimulation, from the rebel's being ſuttered by 

the donatary to poſſeſs the eſcheat-· goods by 
himſelf or near relations ; yet a gift may be ta- 

ken, without challenge, directly to the rebel's 
ſon, if ſuch ſon can prove himſelf creditor 
= : is 
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his father: Or to the wife or children of the 
rebel from conſiderations of compaſſion, where 
the gift bears expreſsly to * for their alimony 
and ſubſiſtence, Bank. b. 3. t. 3. $ 28. A pre- 
ſumption of ſimulation alle iles from the gift's 
being obtained by the rebel's intereſt; but this 
may, where the donatary is creditor, and has 
given backbond to the Exchequer in favour of 
the rebel's other creditors, be elided by his own 
| oath, 12. Dec. 1673, Dickſon. Not only ſe- 
cond donataries, but the creditors of the rebel, 
may object ſimulation againſt a gift, if their 
debts were contracted prior thereto; ſee 10. 
an. 1712, White, and the deciſions there refer» 
red to. The rebel himſelf may, after relaxa- 


| tion, be conſtituted donatary ; but ſuch gift is 


conſidered ſimply as an extinction of the caſua- 
lity confuſions, and cannot exclude creditors | 
from the ſubject of the efchear. 


37. Diſclamation is that caſuality whereby a Diſcla- 
vaſlal forfeits his whole feu to his ſuperior, if he mation. 


diſgwns or diſclaims him without ground, as to 


any part of it, R. M. J. 2. c. 63. $ 6. 9. Paur- Porpre- 
preſture drains likewiſe a forfeiture of the whole ſure. 


leu after it, and is incurred by the vaſſal's in- 
croaching upon any part ot his iuperior's proper- 
ty, or attempting by building, incloſing, or otner- 


wiſe, to make it his own, R. M I. 2. c. 74. Fi. 


| 8,—1600, c. 5. In both thele feudal delinquen- 
cies, the leaſt colour of excuſe ſaves the vaſſal. 


38. All grants trom the crown, whether Signa- 
charters, glits of caſualities, or others, proceed tures. 


on ſignatures which pals the ſignet. When the 
King reſided in Scotland, all ſignatures were 
iubtcribed by him; but, on the acceſſion of 


James Viet to the c crown z of England, 2 * or 
ſeal 
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ſeal was made, having the King's name' engra. 
ved oh it, in purſuance of an act of the Privy 


Council, 4. Apr. 1603, with which all figna- 


Great 
ſeal. 


tures were to be afterwards ſealec, that the 
Lords of Exchequer were impowered to paſs ; 
and theſe powers are transferred to the Court of 
Exchequer, which was eſtablifhed in Scotland 
after the union of the two kingdoms in 1707, 

I. 3. 17. Grants. of higher conſequence, as 
remiſſions of crimes, gifts proceeding upon for- 


feiture, and charters of novadamus, mult have 


the King's ſign-manual for their warrant, 
39. it lands holding of the crown were to 
be conveyed, the charter paſſed, before the 
union of the kingdoms in 1707, by the great 
ſeal of Scotland, and now by a ſeal ſubſtituted 


In place thereof by 1707, 6.7. $ 24. Grants 


Privy ſeal. 


Quarter 
ſeal. 


of church-dignities, during epiſcopacy, paſſed 
alſo by the great ſeal; and the commiſſions 
to all the principal officers of the crown, as 


Juſtice Clerk, King's Advocate, Solicitor, &c. 
do ſo at this day. The form of expeding char- 
ters under the great ſeal is diſtinctly ſet forth, 
H. Min. Pr. 86.—89. All rights which ſubjeQs 


may tranſmit by ſimple aſſignation, the King 
tranſmits by the privy ſeal ; as gifts of move- 
ables, or of caſualities that require no ſeiſin. 
The quarter ſeal, otherwiſe called the teſtimo- 


nial of the great ſeal, is appended to gifts of 


tutory, commiſſions of brieves iſſuing from 
the Chancery, and letters of preſentation to 
lands holding of a ſubject, proceeding upon 
forfeiture, baſtardy, or witimus heres, While 
the practice continued, of writing charters, and 
their precepts of ſeiſin, upon teparate parch- 
ments, this ſeal was appended t to precepts pro- 


cceding | 


F VVV 


— A 


TIT» 5. : to the Superior. | 171 


ceeding on ſuch charters as had paſſed the 
n iid aro de be 
40. Seals are to royal grants, what ſubſerip- 


The uſz ot 


tion is to rights derived from ſubjects, and f** 


give them authority: They ſerve allo as a 
check to gifts procured (/ubreptione vel obrepti- 
one) by concealing the truth, or expreſſing a 

fallehood; for, where this appears, the gift 
may be ſtopped before paſhng the ſeals, tho” 
the ſignature ſhould have been figned by the 
King. By 1672, c. 7. all rights paſhng under 
the great or privy ſeal muſt be regiſtered in the 
regiſters of the great or privy leal refpedtive, 
betore appending the ſeal. 


Trr. 6. Of the Right which the Vaſſal acquires 
. by getting the Feu. Et 


FT TNDER the dominium utile which the vaſſal Dominiam 


acquires by the feudal right, is compre- 


hended the property of whatever 4s conſidered what is 


as part of the lands, whether of houſes, woods, enges“ 


incloſures, &c. above ground; or of coal, under it. 
limeſtone, minerals, &c. under ground. Mills Mills. 


have, by the generality of our lawyers, been 
deemed a ſeparate tenement, and ſo not car- 
ried by a charter and diſpoſition, without ei- 
ther a ſpecial clauſe conveying mills or the e- 
rection of the lands into a barony. It mult be 
admitted that a mill is capable of being made 
1 ſeparate tenement, by ſeparating it from the 
lands by a dilpoſition, ſince it is, in that caſe, 
tulceptible of a ſeiſin; but, before ſuch ſepara- 

. tion, 


Dovye- 
cotes. 


Right of 


Þbrewin g 


tion, it is entirely guaz/tio voluntatis, whether it 
will be carried by a conveyance of the lands: 
And it is certain that, if a proprietor builds a 
mill on his own lands, it will be carried by his 
entail, or by a retour, without mentioning it. 
If the lands diſponed be aſtricted, or thirled to 
another mill, the purchaſer is not allowed to 
build a new corn- mill on his property, even 
though he ſhould offer ſecurity that it ſhall not 
hurt the thirle ; which is introduced for pre- 
venting daily remptations to fraud, New Coll, 
54. 5 5 

2. Proprictors are prohibited to build dove. 
cotes, unleſs their yearly rent, lying within 
two miles thereof, extend to ten chalders of 
victual, 1617, c. 19. * : All dovecotes are pre- 
ſumed to have been built before this prohibi- 
tion, if the contrary be not proved. A put- 
chaſer of lands, with a dovecate, is not obli- 
ged to pull it down, though he ſhould not be 


qualified to build one in terms of the act; but, 


if un becomes ruinous, he car.not rebuild it, 19. 
Jan. 1731, Kinlocb. Ihe right of brewing, tho 
not expreſſed in the grant, is implied in the 
nature of property, P. Falc. 14.; as are allo the 
rights of fiſhing, fowling, and hunting, in ſo 


Steel bow far as they are not reſtrained by ſtatute. Steel 


goods. 


— 


bow goods, 1. & corns, ſtraw, cattle, or inſtru- 
ments of tillage, delivered by a landlord to the 
tenant upon his entry, for .the like in quantity 
zeid quality, to be redelivered to him at the 
end of the leaſe, paſs with the lands to the pur- 
chaſer, if the purchaſe be made by a rental; 
for, as the tenant has been thereby enabled to 


giys 
7 Ses New Coll, I. 22. 
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gire an higher rent, for which the purchaſer 


1s preſumed to pay a juſt price, the purchaſer 


would lofe that very rent for which he has 
paid, if the ſteel-bow goods were not eſteemed 


part of his purchaſe : But, in a bargain which 


is made without reference to a rental, the ſteel - 
bow, which is in itſelf a moveable ſubject, is 


not carried by the diſpolition” _ 


3. There are certain rights naturally conſe- Regalia, 


quent on property, which are deemed to be re- 
ſerved by the crown as regalia, unleſs they be 


ſpecially conveyed. Gold and ſilver mines are Gold and 


of this fort : The firſt univerſally ; and the o- 
ther, where three half-pennies of filver can be 
extracted from the pound of lead, 1424, c. 12. 
(three half. pennies in the reign of James I. is 
equal to about two ſnillings five pennies of our 


prelent Scots money, according to Mr Ruddi- 


man, Pref. to Diplom. Scot. p. 82.). Theſe 
were, by our ancient law, annexed to the crown; 
but, by an unprinted act, 1592, No. 12. they 
are diſſolved from it; and every freeholder, 


(that is, as to this queſtion, every proprietor, 
tho' he ſhould hold his lands of a ſubject, 8. Dec. 
1739, D. Argyll), is entitled to a grant of the 


mines within his own lands, with the burden 
of delivering to the crown a tenth of what ſhall 
be brought up, 12. Jan. 1750, E. Hopeton. 


This unprinted ſtatute mentions alſo tin and 


copper mines, as if theſe were inter regalia. 


4- Salmon-fiſhing is likewite a right under- Salmon- 
ſtood to be reſerved by the crown, if it be fiſhin 


not exprelsly granted; but torty years poſſeſſion 


thereof, where the lands are either erected into 


a barony, or granted with the general clauſe 
« fiſhings, eſtabliſhes the full right of the fal- 


filver - 
mines. 


8· 
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Foreſtry. mon-fiſhing in the vaſſal *. A charter of lands, 
within which any of the King's foreſts lie, 
does not carry the property of ſuch foreſt to the 
vaſſal. In charters granted with the right of a 
free foreſtry, the vaſſal was entitled to the pri- 
_ vileges belonging to a King's foreſt, which ſee 
in 1592, c. 128.1594, c. 210. Theſe were 
jo grievous to the neighbouring proprietors, 
that the Court of Seſſion gave their opinion 
for applying to the crown, againſt the future 
erection of lands into a foreſtry, 24. June 1680, 
Nes publi- F. All the ſubjects which were by the Ro- 
o man law accounted res publicae, as rivers, high- 
inter rega= | | . 1 
4 ways, ports, &c. are, ſince the introduction of 
feus, held to be inter regalia, or in patrimonio 
principis; and hence, encroachments upon a 
ien ora highway is ſaid to infer purpreſture, R. M. 
| — port. l 2+ c. 74. $ 1. No perſon has the right of a 
free port without a ſpecial grant, which im- 
plies a power in the grantee to levy anchor- 
age: and ſhore-dues, and an obligation upon 
him to uphold the port in good condition. In 
this claſs of things, our torefathers reckoned 
{ortalices, or ſmall places of ſtrength, originally 
built for the defence of the country, eicher a- 
gainſt foreign invaſions, or civil commotions; 
but thele now paſs with the lands in every 
. charter. „ 
Perti- 6. The vaſſal acquires right by his grant, not 
| nents. only to the lands ſpecially contained in the 
Charter, but to thoſe that have been poſſeſſed 
forty years as pertinent thereof, But, 1. It 
Fe, OO 


The ſtatutes which regulate falmon-fiſhing are, 
4243 Ce 11. 3 1424, c. 35. 3 1477, c. 74. 3 1489, c. 15+ 
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the lands in the grant are marked out by ſpe- 
cial limits, the vaſſal is circumſcribed by the 
tenor of his own right, which excludes every 
ſubject without theſe limits from being perti- 
nents of the lands, 17. Nov. 1671, Toung. 2. A 
right poſſeſſed under an expreſs infeftment is 
preferable, caeteris paribus, to one poſſeſſed on- 
ly as pertinent. 3. Where neither party is 

infeft per expreſſum, the mutual promiſcuous 
poſſeſſion by both, of a ſubject as pertinent, 
reſolves into a commonty of the ſubject poſſeſ- 
ſed: But, if one of the parties has exerciſed all 
the acts of property of which the ſubje& was ca- 
pable, while the poſſeſſion of the other was con- 
tined to paſturage only, or to caſting feal and di- 
vot; the firſt is to be deemed ſole proprietor, and 
the other to have merely a right of ſervitude. 


F. As barony is a nomen univerſitatis, and unites Privileges 
the ſeveral parts contained in it into one indi- of barony. 


vidual right, the general conveyance of a ba- 
Tony carries with it all the different tenements 
of which it conſiſts, though they ſhould not be 
ſpecially enumerated, (and this holds even 
without erection into a barony, in lands that 
have been united under a ipecial name, 23. 
March 1622, Ld. Borthwick). Hence likewite 
the poſſeſſion by the vaſſal of the Imalleſt part 
of the barony-lands preſerves to him the right 
of the whole. The privilege of barony, though 
it carries no right of itſelf to the regalia, with- 
out a ſpecial grant, has the effect to tranſmit, 
from the baron to his heir or ſucceſſor, ſuch 
orf them as the baron himſelf had formerly a 
right to, 15. Jan. 1668. E. Argyll. N 
8. The vaſtal is entitled, in conſequence of 
his property, to levy the rents of his own lands, 
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and to recover them from his tenants by an ac. 
tion for rent before his own court ; and from all 

other poſſeſſors and intromitters, by an action 
of mails and duties before the ſheriff. He can 
alſo remove from his lands tenants who have no 

| leaſes, and he can grant tacks or leaſes to others, 

Tack or A tack is a contract of location, whereby the 
Kale. uſe of land, or any other immoveable ſubject, 
| is ſet to the leſſee or tackſman for a certain year. 
ly rent, either in money, the fruits of the 
ground, or ſervices. .It ought to be reduced 
| into writing, as it is a right concerning lands. 
Verbal Tacks, therefore, that are given verbally, to en. 
tack. dure tor a term of years, are good againſt nei. 
ther party for more than one year, 16. Fuly 
1636, Keith An ob! — to grant a tack is 
as effectual againſt he granter as a formal 
tack . A liferenter, having a temporary pro- 
perty in the fruits, may graut tacks to endure 

for the term of his own liferem 

What is 9. The tack:inan's right is limited to the 
1 fruits which ſpring up annually from the ſubject 
right of ſet, either naturally, or by the induſtry of the 
tack. tackſman; he is not, therefore, entitled to any 
of the growing timber above ground, and far 

leſs to the minerals, coal, clay, &c. under ground, 
the uſe of which conſumics the {ubitance, 15. 
Tacks, Jeb. 1668, Colguboun. Tacks are, luke other 
though in contracts, perional righis in their own nature, 
_— and conſequentl y inefteQual againſt ſingular tuc- 
| fonal, Per ceſſors in the lands, whoſe right reaches to the 

removing of tenants from their own property, 
notwithſtanding any tack they inay have got 


from the former proprietor. 1 o make tacks 
real, 


* 


= Lill. Tack, No. 9. 


- 
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real, they were ſometimes executed of old in are now 
the form of charters, and perfected by ſeiſin; in cerrarn 
but all tacks were, by 1449, c. 17. for the en- 41 
couragement of agriculture, declared effectual rights. 
to the tackſman for the full time of their endu- 
rance, into whoſe hands ſoever the lands might 
- 006. -— | _ : 3 
10. To give a written tack the benefit of this Requiſites 
ſtatute, it muſt mention the ſpecial tack-duty , oc 
payable to the proprietor, which, though ſmall, 
if it be not eluſory, ſecures the tackſman; and 
it muſt be followed by poſſeſſion, which ſupplies lt mult be 
the want of a ſeiſin: If therefore the ſetter (or nu 
for) ſhall be diveſted of the property before g Po 
| the term of the tenant's entry, the tack is not 
good againſt a ſingular ſucceſſor; for a tenant 
can have no poſſeſſion on his tack till that term, 
Dirl. 346. If a tack does not expreſs the term 
of entry, the entry will commence at the nexc 
term after its date, agreeable to the rule, ed 
pure debetur, preſenti die debetur. If it does not 
mention the iſh, i. e. the term at which it is 
to determine, it is good for one year only; 
but, if the intention of parties to continue it 
tor more than one year, ſhould appear from any 
claufe in the tack, e. g. if the tenant ſhould be 
obliged to lead annually a certain quantity of 
coals, it is {uitained for two years, as the mini- 
mum, 22. Mv. 1737, RPidpath. Tacks granted 
to perpetuity, or with an indefinite iſh, have not and the 
the benefit of the ſtatute, Gilm. June 1666, Dobie. 'th mult 
If a tack has the eſſential characters of a con- e defi- 
tract, it is effectual againtt the granter and his e- 
| beirs, though it thoutd have none of the ioem- 
mitics neceffary to bring it within the ſtatute, 
* g. though it were granted for p-rpetuity, 26. 
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Tacks of 


mills ;- 


and of 
houſes 
within⸗ 


borough. 
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July 1631, Crichton, or were not clothed with 


poſſeſſion *. 

11. Tho- this act mentions only tacks of land. 
cuſtom has by analogy extended it to tacks of 
mills, falmon-fiſhings, and collieries, all which 


are ſubjects fundo annexa; but tacks of houſes 


within borough do not fall within the act. be. 
cauſe theſe are, by the more common practice, 
ſet from year to year, F. 5. Feb. 1680, Rar, 
cited in Dictionary, vol. 2. p. 417. The ſtatute 
does not defend the tackſman againſt the land- 
lord's ſuperior, when the fee opens to bim by 
non- entry; for the ſuperior is not bound to 
regard any deed-of his vaſſal not conſented to 
by himſelf; but, upon the heir's entry, tha 
tackſman's right, which before lay dormant, 


revives, and continues for as many years as the 
| tack had to run when he was firſt excluded, 


A clanſe 


of reten- 
tion, if 


good a- 
gainſt 


lingular 


ſucceſſors. 


The ſame doctrine obtained in ward. 


12, If the tack-duty be made payable, not 


to the ſetter himſelf, but to one of his credi- 


tors; or if the tackſman be allowed retention 
thereof, by his leaſe, in payment of a debt due 
to himſelf by the ſetter, ſuch clauſe is unavail- 
able againſt fingular ſucceſſors +; for the ſtatute 
was only deſigned to ſecute tackſmen in their 
poſſeſſions, not the creditors to whom the tack- 
duty might be made payable. The contrary 
doctrine would render tacks equal to rights 
of wadiet; and conſequently, as tacks need not 
be regiſtered, would deſtroy the ſecurity intend- 
ed for purchaſers by the records: Singular ſuc- 
ceſſors cherefore can, in TED caſe, ſue the tack» 
man 


No. 6. | 
7 Vide Hild. Tak; No. 6, 


vide Dig. vol. 3. p. 423-3 V ole and Kill. Tach 
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men for the duties contained in their tacks; 
but where the tackſman himſelf is the creditor, 
the clauſe of retention will defend him, as to all ; 
tack- duties prior to litiſconteſtation, or other | 
legal interpellation, Falc. vol. 1. 240. Tacks, 
being quodammodo real rights, entitle the tacki- 
man to an action of mails and duties, or of 
removing, againſt poſſeſſors; and, if he has 
been ſeven years in poſſeſſion upon his tack, he 
has the benefit of a poſſeſſory judgment, where- 
by he may continue his poſſeſſion, even againſt 
one having a preferable right, till his tack be 
formally reduced, 4. 1. 25. ” „ 
13. Tacks neceſſarily imply a deleFus perſo- Tacks are 
nage, a choice by the ſetter of a proper perſon iet 
ior his tenant, Hence the conveyance of a“““ 
tack, which is not granted to aſlignees, is in- 
olfectual without the landlord's content. A right. 
et tack, though it be heritable, falls under the 
jus mariti, becauſe it cannot be ſeparated from 
the labouring cattle and implements of tillage, 
which are moveable lubje&ts, Jan. 1734, Hume, 
A tack therefore granted to a ſingle woman falls 
by her marriage, becauſe the marriage, which 
is a legal conveyance thereof to the huſband, 
cannot be agnulied. This implied excluſion ot 
allignees is however limited to voluntary, and 
does not extend to necellary aſſignments, as an 
«adjudication of a tack by the tacktman's credi- 
tor; but a tack, expreſsty excluding aſſignees, : 
cannot be carried even by adjudication, Fac. 
vol. 1. 217. Literent tacks, becaule they im- Liferont 
port a higher degree of right in the tacklman, tacks are 
than tacks for a definite term, may be ailignee, aſlignable 
sinels allignees be Ipecially excluded: 'Lhele, | 
'ieretore, when granted to a wowan, do not 
| En tail 
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fall by marriage, though Craig afſerts the con. 
trary, 270. § 6. 


. 14. It is not a Gxed point, W a rackſ. 
fr. man may ſubſet the lands, without an expreſs 


power of ſubſetting. Lord Stair, 2 9. 22. 
and Mackenzie, h. t. affirm he cannot; but it 
was adjudged, Harc. 055. that he might, even 
where the tack excluded aſſignees, per expreſſum ; 
far more ought he to have this power. where 
the excluſion of aſſignees is only implied“. A 
ſubtack requires the ſame ſolemnities, and has 
Effect of a the ſame effects as a principal tack : It de, 
zudtack. fends againſt ſingular ſucceſſors ; and the prin- 
cipal tackſman cannot, by renouncing his tack 
to the ſetter, hurt the right of the ſubtackſman. 
An aſſignee to a tack is perſonally liable to 
oy | the ſetter, not only for the current tack duties, 
= while his aſſignation ſubſiſts, but for thoſe that 
remained unpaid at the date of the aſſignation; 
tor he comes in place of the cedent, or princi— 
pal tackſman, and ſo is bound as fully as he; 
yet without extinguiſhing the obligations un- 
der which the cedent himſelf was laid by the 
original tack. A ſubtackſman may pay bis 
tack- duty to the principal tackſman whole tenant 
he is; but the letter is prefcrable on it, in as 
far as 1t remains unpaid, in a competition with 
the other creditors of the principal tack{man, 
31. Jan. 1665, Anderſon. 
Tacit re- 15. If neither the fetter nor tackſman ſhall 
location, properly ditcover their intention to have the 
tack Gitfolved at the term fixed for its expira- 
tion, they are underitood, or preſumed, to have 


entered into a new tack upon the ſame terms 
| wich 


* Vid. Kill. Tack, No. 7. 


with the former, J. 14. lac. cond. ; which is 
called facit relocation, and continues till the 
jandlord warns the tenant to remove, or the te- 
nant renounces his tack ro the landlord: This 
" obtains alſo in the caſe of moveable tenants, 
who poſſeſs from year to year without written 
| tacks. In judicial tacks ſet by the Court of Seſ. has no 
ſon, where cautioners are always interpoſed, place in 
tacit relocation cannot ſubſiſt on the ſame footing eg 
. 3 . . CES. 
with the written tack, becauſe the cautioners in 
theſe tacks are looſed from their engagement at 
the expiration of the term to which they had 
bound themſelves; neither is there any deedof the 
court, by which their conſent to continue fuch 
tack can be inferred; for they are not in uſe to 
warn their tackſmen to remove. Judicial tackſ- 
men are therefore accountable as factors after 
the expiration of their tacks, Dec. 1719. Bethune. 
16. Rentals (now ſeldom uted) were a fort Rentals. 
of liferent tacks, arg. 1587, c. 68. granted e. | 
ther to the lineal ſucceſſors of the ancient poſſeſ. 
ſors, or to thoſe whom the landlord deſigned to 
tavour as ſuch, for an eaſy or favourable tack- 
duty. Thele tackſmen had the name of kindly 
tenants or rentallers; and at their entry they 
paid a certain fum, as a preſent to the landlord 
for their right, more or leſs, according to the 
cuitom of the barony. If the rental was not 
delivered in writing to the rentaller, it could 
not operate againſt the landlord's fingular ſuc- 
ceſſors; but an enrolment of the tenant as a 
rentaller, in the landlord's rental-book, was 
ettectual againſt the landlord himſelf, and his 
heirs, A rentaller who aſſigned his right with- A rental- 
out the landlord's conſent, was puniſhed for ler who 
nis ingratitude, by the forfeiture of his rental; aſſigns 
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whereas, in common tacks, there 1s no forfei. 
ture; the aſſignation is only null, except in the 
Caſe of an aſſignation by marriage, which is ex. 
ng plained above, $ 13. Where the rental was 
endure. granted to the rentaller perſonally, it was found 
to laſt only during the joint lives of the ſetter 
and rentaller, 5. July 1625, Ayton; contrary, 
both to the nature of liferent-tacks, and to the 
opinion of J. Stair, 2. 9. 20. Where it was 
granted to the rentaller and his heirs, it deter- 
mined upon the death of the firſt heir, 13, 
March 1632, Ahannay, conformable to J. 14, 
: C. de uſufr. | = 3 e „„ 
— 17. In tacks of land, the ſetter is commonly 
on the ſet. bound to put all the houſes and office-houſes, 
ter in neceſſary for the farm, in good condition at the 
tacks of tenant's entry; and the tenant muſt keep them, 
land; and leave them ſo at his removal. But, in tacks 
in tacks of of houſes, the ſetter muſt not only deliver to 
houſes. the tenant the ſubject ſet, in tenantable repair, 
at his entry, but uphold it in that repair du- 
ring the whole years of the tack; and, if it 
ſhould become inſufficient before the iſh, tho? 
without the ſetter's fault, the tack-dnty mult 
either be entirely remitted, or ſuffer an abate- 
ment, in proportion to the damage ſuſtained 
by the tenant, 2. Jan. 1667, Hamilton, —P. Fac. 
10. wy N 

Obliga- 18. A tenant, if his landlord ſhould refuſe 
tions ON the victual rent, when offered in due time, is 
the tackſ- 1. 35 8 
man; liable only for the prices as fixed for the ſheritf 
" * _  fiars of that year; but, if he has not timeouſly 
offered his rent in kind, he muſt pay the value 
at the ordinary prices cf the country; and, 
over and above, make good to the heritor the 
damages incurred by him through the not de- 
5 a N | þ liv ery, 
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livery, if, e. g. he ſhould be thereby diſabled 
from performing a contract with a merchant to 
whom he had ſold his farms. If the inclemen- 
cy of the weather, inundation, or calamity of 
war, ſhould have brought upon the crop an ex=  _ 
traordinary damage, (plus quam tolerabile_), the in caſe of 
landlord had, by the Roman law, no claim for ſterility; 
any part of the tack-duty: If the damage was 
more moderate, he might exact the full rent, 
J. 25. § 6. locati. It is no where defined, what 
degree of ſterility or devaſtation makes a loſs 
not to be borne; but the general rule of the 
Roman law ſeems to be made ours, by Dirl. 
108, Tenants are obliged to pay no ceſſes nor as to pu- 
public burdens to which they are not expreſsly blic bur- 
bound by their tacks ; but the law itſelf divides dens i 
the burdens of the ſchoolmaſter's ſalary equally 
between the proprietor and his tenants, 3 
c. 26. Clauſes were formerly thrown into moſt 
tacks, obliging tenants to ſervices indefinitely, 
under the name of arriage and carriage, or 
ſervices uſed and wont; but, by the act abo- as to ſer- 
liſhing ward-holdings, tenants are exempted vices. | 
trom all ſervices that ſhall not be ſpecially men- 
tioned, either in their tacks, or in a leparate 
writing, except mili-ſervices, which continue as 
iner) 8 a 
19. Tacks may be evacuated during their Deſtitu- 
currency, 1. In the ſame manner as feu- rights, tion of 
by the tacklman's running in arrear of his tack- tacks du- 
duty for two years together. This irritancy, u B p 
though it was, by our former practice, triable e 
only by the Court of Seſſion, may now be de- 
clared before the Judge- ordinary, by Act S. 
14. Dec. 1756; but it may be prevented by 
the tenant's making payment at the bar before 
= - ſlentence. 
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ſentence. Where the tenant either runs 1n 


| arrear of one year's rent, or leaves his farm un. 


cultivated at the uſual ſeaſon, the Judge-ordina- 
ry, when applied to by the proprietor, is re. 


quired by the ſaid Act S. to ordain the tenant 


to give ſecurity for the arrears, and for the rent 
of the five following crops, if the tack ſhall 


ſubſiſt fo long; otherwiſe, to decern him to re. 


upon 
their de - 


termina- 


tion. 


move, as if the tack was at an end. 3. Tacks 
may be evacuated at any time, by the mutual 


conſent of parties, e. g. by the tackſman's re. 


nunciation accepted by the proprietor ; but ver- 
bal renunciations may be reſiled from. 
20. lhe tenant, who intends to quit his pol- 
ſeſſion at the iſh of his tack, ought, in Craig's 
opinion, 268. F 3. to deliver a written renun— 
ciation thereof to his landlord, forty days before 


the term of Whyniunday. at or immediately 


preceding the iſh ; but renunciations ate now 
ſeldom reduced into writing, when they are not 
to have. eitect before the ith. The landlord, 


when he wanted to remove a tenant, whole. 


tack was expiring, or who poſſeſſed without a 
tack, might, by our old cuitom, upon a pre- 
vious verbal notice given to him, eject him via 


 fadii, the very day after the term at which he 


was obliged to remove, Cr. 268. & 4. But, by 
1555, C. 39. the tenant, upon a precept ſigned 


Warkiie: by the landlord, muſt be warned forty days 


preceding the term of Whitlunday beiore de- 
ſcribed, perſonally, or at bis dweliing-houle, to 
remove at that term, with his family and effects. 
This precept muſt be alſo executed on the 
ground of the lands, and thereafter read in 
the pariſh church where the lands lie, after the 


morning ns and athxed to the moſt patel: 
door 


n 
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door thereof. Whitſunday, though it be a 
moveable feaſt, is, in queſtions of removing, 
fixed to the 15th of May, by 1690, c. 39. In in tene- 
warnings from tenements within borough, it is — 
ſufficient that the tenant be warned forty days oeh 885 
before the iſh of the tack, whether it be Whit- _— 
ſunday or Martinmas, 21 Nuv. 1671, Riddel ; 
and, in theſe, the ceremony of chalking the 
door is ſuſtained as a warning, when pracceding 
upon a verbal order from the proprietor, though 
without the warrant of a magiſtrate, 24. June 
1709, Barton. _ os 
21. This proceſs of warning was preciſely Warning 
neceſſary for founding an. action of removing '5 not now 
againſt tenants, till the above quoted Act &. , 9 
14. Dec. 1756, which leaves it in the option oF” 
of the proprietor, either to ule the order pre- 
ſcribed by 1555, c. 39. or to bring his action of 
removing before the Judge ordinary; which, if 
it be called torty days betore the ſaid term of 
Whitluuday, ſhall be held as equal to a warning. 
Where the tenant is bound by an exprets claule 
of his tack, to remove at the iſh of it without 
warning, ſuch obligation is, by the ſaid act, de- 
clared to be a ſufficient warrant for letters of 
horning, upon which, if the landlord charges 
his tenant torty days, before the laid Whittun- 
day, the judge is authoriſed to eject hun within 
fix days after the term of removing expreued in 
the tack, Os 
22, Actions of removing might, even be- Extraor- 
tore this act of ſederuut, have een purſued dinary 
without any previous warning, 1. Againſt vi- actions of 
tous poſlcfiors, i. e. perlons who had .cized ther mevis 
poſleſlion by force, or who, without any legal 
tle, had intruded into it, atter the laſt poilcuor 
5 A a e nag 
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had given it up. 2. Againſt poſſeſſors who 
had a naked tolerance. 3. Againſt tenants who 
had run 1n arrear of rent, during the currency 
of their tacks, P. Falc. 13. 4. Againſt ſuch as 
had ſold their la ds, and yet continued to pof. 
ſeſs after the term of the purchaſer's entry; for 


ſuch poſſeſſion is without a title. Upon the 


ſame ground warning was not required, in re. 
movings againſt poſſeſſors of liferented lands, 
after the death of the liferenter who died in the 
natural poſſeſſion: But if he poſſeſſed by te. 
nants, thele tenants could not be diſturbed in 


their pofleſſions till the next Whitſunday, that 


The land- 


moving. 


they might have time to look out for other 


farms. Cr. 270. 13.; but they might be com- 
pelled to remove at that term, by an action of 
removing, without warning, 16. Feb. 1628, 
Thonſon. In the caſe of a liferent-tack, no ac- 
tion of removing was, before the above quoted 
Act S. 14. Dec. 1756, competent on the death 
of the tackiman againſt his repreſentatives, with- 
out a previous warning, in terms of the act 
1555, 13. Feb. 1630, L. Rowallan ; for, in 


every cale where the proprietor had granted a 


tack, warning was necellary “. = 
23. A landlord's title in a removing, let it 


lord's title | | | | 
in a re. be ever ſo lame, cannot be brought under que 


ſtion by a tenant whoſe tack flows immediately 
from him; but, if he is to aſſiſt againſt tenants, 
not his own, his right muſt be perfected 
by inteftment, unleſs it be ſuch as requires 

no 


* A tackſman of a colliery may be ſued to remove 
ſummarily, without warning, Stair. b. 2. f. 9. y 23. and 
Dec. 15. 1767, Wauchope. | 


C getting the Fen. oY 87 


no infeftment, as terce, &c. The ſeiſin itſelf 


2 ſufficient title againſt tenants who cannot 
new a better; but, if the defender has a real 
right in the lands, the purſuer mult alſo pro- 
duce the relative charter. The ſeiſin muſt be 
dated prior to the precept of warning; other- 
wile the precept will be null, as granted a non 
þabente poteſtatem ; and conlequently, the remo- 
ving allo which is founded on it: But, if an 
heir ſhould, before entry, warn a tenant to re- 
move, his bare right of apparency will ſupport 
the warning, if he thould ſerve heir and infeft 
himſelf on his ſervice, prior to the citation in 
the ſubſequent action of removing; 28. Fuly 
1637, E. Haddington, If a proprietor is to re- 


move a tenant, whoſe right is derived from 


one who has been in poileſſion, he ought to 


make that perſon a party to the ſuit. 


24. The defender, in a removing, muſt, be. Violent 


fore offering any defence which is not inſtantly 


verified, give ſecurity to pay to the letter the 


e 


violent profits, if they ſhould be awarded againit 


him, 1555, c. 39. 1hele are ſo called, becaule 


the law conſiders the tenant's poſleſſion after 


the warning as violent. They are eltimated, in 
tenements within borough, to double the rent; 
and in lands, to the highelt profits the purſuer 


could have made of them, by pollctling them, 


either by a tenant, or by himiclt. 

25. I the action of removing ſhall be paſſed 
from, or if the landlord ſhall, alter uſing warn- 
ing, accept of rent from the tenant, tor any 
term ſublequent to that of the removal, he 1s 
prelumed to have changed his mind, and tacit 
relocation takes place. All actions of removing 
8 the principal or olitzinal tackliman, aud 

decrees 


Eſred of 


warning 


not inſiſt- 
edin, 


Decrees of 
emovin g 


re 
eſlectual 


againſt al- 


linden 


— 
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decrees thereupon, if the order be uſed, which 
is ſet forth ſupr. S 21, are, by the act of ſede. 
runt 1756, declared to be effectual againſt the 
aſſignees to the tack, or ſubtenants 
The land- 26, Ihe landlord has, in ſecurity of his tack. 
_ hy- duty, over and above the tenant's perſonal ob. 
Pfu. ligation, a tacit pledge of hypothec, not only in 
the fruits, as he had by the Roman law, J. 7. pr. 
in quib. cauſ. pign. contr.—l. 61. § 8. de furt. but 
in the cattle paſturing on the ground. The 
corn, and other fruits, are hypothecated for 
the rent of that year whereof they are the crop, 
Mackenzie, h. t. S 12.; for which they remain 
affected, though the landlord ſhould not uſe 
his right for years together, 25. July 1623, Hay, 
Its effects. In virtue of this hypothec, the landlord can, 
s effects, 3 : 

either by 1+ Retain the corns upon the ground, though a 
retention, Creditor of the tenant ſhould have legal dfſi. 
gence, ready to be executed againſt them by 
poinding. If the poinding be attempted be- 

fore the term of payment of the teaant's rent, 

the landlord may ſtop it, unleſs ſufficient ſecu- 

rity be offered to him for that year's rent, 21. 
Jan. 1737, Crawfurd. And, it the tack-duty be 
payable in victual, the ſecurity mult be offered 

for the tenant's ſpecifical delivery of the farm- 

bolls, Falc. vol. 1. 252. Tho' the poinder ſhould 

leave corns on the ground, ſufficient for an. 
lwering the rent, the landord may ſtop the di- 
ligence ; becauſe what is ſo left may be de- 
ſtroyed or carried off, before the term of pay- 

ment, till which term the landlord cannot 

make it his own : But he 1s not at liberty to 

ſtop a creditor's poinding after the term, it 
lufticiency of corns be left for the rent, becaule 

he can inſtantly appropriate what is ſo left to 

his own payment. 8 
ls WS 27 
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27. This hypothec entitles the landlord, 2. or recove- 
To recover all corns that are carried off from 0 os the 


the tenant, either by legal diligence, or volun- 
_ tary purchaſe, Though a tenant, who is liable 

in ſilver-rent, cannot well pay it, but by the 
ſale of his corns, the landlord's right extends, 
in practice, even to that caſe; and our older 
deciſions carried it ſtill farther, againſt purcha- 
ſers in public markets, 29. March 1639, Hay, 
_ contrary both to equity and public policy. 


The landlord may bring back the corns, with- either via 7 
out the authority of a judge, it he uſe his right /a, 


de recenti, 11. Dec. 1672, Crichton; unleſs where 
a creditor has made them his own by complete 


legal diligence, 24. June 1745, Curry. But, or by a 
in every caſe where the landlord has not exer- common 


ciſed his right of recovery immediately, he mu 
make it good by a common proceſs. 

28. Ihe whole cattle on the ground, conſi- 
dered as a quantity, are hypothecated for a 
year's rent, one after another ſucceſſively. The 
landlord may ph this hypothec for payment 
of the paſt year's rent, at any time within three 
months from the lalt conventional term of pay 
ment, K. 76. after which it ceales for that year. 
As the tenant may increaſe the ſubject ot this 
| hypothec, by purchaſing oxen, theep, &c. ſo 

he can impair it, by felling part of his ſtock; 
but, if the landlord juſpects the tenant's manage- 
ment, he may, by ſequeſtration or poinding, 
make his right, which was before general upon 

the whole ſtock, ſpecial upon every individual. 
A luperior has allo a hypothec jor his feu-duty, 
of the ſame kind with that jul explained, Mac- 
kenzie, h. t. 5 1 
| 29. 


ſt ® action. 


Hypothec 29. In tacks of houſes, breweries, ſhops, and 

on invecta other tenements which have no natural fruits, 
et illata. 
ſubject ſet Cinvecta etillata), are hypothecated to 

the landlord for one year's rent, 7. Dec. 1630, 

Dic: But the tenant may by ſale impair this 


tenements ; and indeed, in the particular caſe 
of a ſhop, the tenant rents it for no other pur. 
poſe than as a place of ſale. 


Tit. 7. Of the Tranſmiſſion of Rights by Con. 


firmation and Reſignation. 


Tranſmiſ- Vaſſal may tranſmit his feu either to uni. 


ſion of feu- verſal ſucceſſors, as heirs; or to ſingu- 


dal rights. ar ſucceſſors, i. e. thoſe who acquire by gift, 


purchaſe, or other ſingular title. This laſt ſort 


of tranſmiſſion is either voluntary, by diſpoſt- 
tion; or neceſſary, by adjudication. 1 
2. By the firſt feudal rules, no ſuperior could 


be compelled to receive any vaſſal in the lands, 
other than the heir expreſſed in the inveſtiture; 


The vaſ- for the ſuperior alone had the power of aſcer- 


ſal's powe taining to what order of heirs the fee granted 
2 by himſelf was to deſcend, F. 24. Feb. 1685, 


* Cleland. Hence Craig juſtly maintained, that 


gular no vallal could limit the deſcent of his feu, to 


conſent, p. 344. $ 20. But this right of refu- 
fal in the ſuperior did not take place, 1. In the 
caſe of creditors, appriſers, or adjudgers, whom 
ſuperiors were obliged to receive upon payment 


2. In the caſe of purchaſers of bankrupt eſtates, 


199 O the Tranſmiſimoef Bock II. 
the furniture and other goods brought into the 


.hypothec, as he might that of cattle in rural 


ſucceſſor. any new order of heirs, without the ſuperior's 


of a year's rent, 1469, c. 37,—1072, c. 19. 


3 
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who were put on the ſame footing with adjud- 
gers, by 1681, c. 17. joined with 1690, c. 20. 
The crown refuſes no voluntary diſponee, on 
his paying a compoſition to the Exchequer of a 
ſath part of the valued rent. 

z. Notwithſtanding the general rule above 
mentioned, indirect methods were in practice 
fallen upon, to compel ſuperiors to receive all I 
ſingular ſucceſſors; e. g. by a bond granted by 
the 1aflal. diſponing, to the diſponee, who there 
upon adjudged the lands: And now, by 20. 
Geo. Il. for aboliſhing ward holdings, the legiſla- is now 
ture, looking upon vaffals as proprietors, and more ab- 
not merely as beneficiaries, has directed ſuperi- 28 | 

„ , n IOrs. 
ors to enter all ſingular ſucceſſors, who ſhall merly. 
have got from the vallal a diſpoſition containing 
procurarory of reſignation; they always recei- — 
ving the fees or cajualities that law entitles them 
to on a vaſlal's entry, i. e. a year's rent. As 
this was enacted merely for the more expediti- 
ous making up of the ti-les of purchaſers, with- 
out recurring to the former tedious methods, it 
does not ſeem to lay ſuperiors under the neceſ- | 9 
ſity of entering incorporations, by which the 
whole caſualities of ſuperiority would be for 
ever loſt to them. „ 
4. Diſpoſitions, to be holden of the diſponer, Baſe diſ- 
are tranſmiſſions only of the property, the ſupe- Poſitions. 
riority remaining as formerly. This fort does 
not neceſſarily require a confirmation by the 
granter's ſuperior, becauſe his vaſſal continues 
the lame, notwithſtanding the ſubaltern right 5 
granted to the ſubvaſlal ; but, becauſe the ſub- Confirma - 
vaſſal's property is expoſed to the hazard of all tions of 
the caſualities falling by his immediate ſuperior, xy = 
here confirmation is not adhibited, it is com- their cc. 
e N | 8 = monly ſects. 
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monly applied for; and, when granted, it ſe. 
cures againſt all ſuch caſualities as entirely carry 
off, or exhauſt the property, e. g. forfeiture, re. 
cognition, &c. ; but can hardly be explained in- 
to a renunciation by the ſuperior of his. other 


- caſualities ariſing from the nature of the feudal 


Baſe 
rights 


to public 
by our 
former 
law ; 


contract, which infer only a temporary right to 
the rents, or to any part thereof, St. 2. 3. 28, 


5. Baſe rights, 2. 3. 8. had by our ancient 
law as ſtrong effects as public; but, as they 


might, before eſtabliſhing the regilters, have 


been kept quite concealed from all but the 


ns 4 granter and receiver, it was enacted for the ſe- 


curity of purchaſers, by 1540, c. 105. that who- 


ever purchaled lands on an onerous title, and 


attained pofleſſion thereof, ſhould be preferred 


to perſons claiming under a private right, tho 


it ſhould bear a date prior to his. I hough the 


oppoſition runs, by the words of the ſtatute, 


between onerous rights cluthed with poffeſſion, 
and private rights, the act was io explained by 
culiom, that an onerous and public right, whe- 
ther followed by poſleſlion or uot, was pretzr- 


red to a private right, not followed by poſleſſion. 
Where the baſe right came to be clothed with 


pofſeſlion, it was eſteemed cttectual from that 
period; becaule the preſumption of 11mulation, 
ariling from its latency, was thereby taken off: 


And indeed, after the act 1617, which ordained 


the regiſtration of all deeds, private as well as 


public, the molt ſlender acts of poſſeſſion were 


admitted in {upport of the baſe right. As this 


diſtinction, which was no longer neceſſary after 
the eſtabliſhment of our records, rendered ihe 
rights of lands extremely precarious, by fre- 


quently reſting them on an unceitain proof by 
1 LD witneſles 


if 
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witneſſes of the diſponee's poſſeſſion, all infeft - that di- 

ments are by 1693, c. 13. declared to be for ſtimction 

the future preferable, according to the date of a”. 

their ſeveral regiſtrations ; without reſpe& to 

the former diſtinctions of baſe and public, or of 

being clothed and not clothed with poſſeſſion. : 

6. Diſpoſitions to be holden of the granter's n 

ſuperior may be perfected either by confirma- FS ls. 

tion or reſignation; and therefore they gene- 

rally contain both precept of ſeiſin and pro- 

curatory of reſignation. When the receiver is 

to complete his right in the firſt way, he takes 

ſeiſin upon the precept; but ſuch leifin is inef. 

{tual without the ſuperior's contirmation ; for Confir. 2 

the diſponee cannot be deemed a vaſſal till the publig | 

ſuperior receive him as ſuch, or contirm the rights. 

holding. This confirmation uſed fo: erly to 

he adhibited by the ſuperior upon the back 

of the charter or diſpoſition granted by the 

vaſſal; but, ſince the acts impoling certain du- 

ties on deeds written upon ſtamped paper and 

parchment, is always written in a charter apart, 

in which the ſuperior recites at full length the 

charter confirmed, and then fubjoins his own 

confirmation or ratification there. By the 

uſual ſtyle in tranſmitlion of lands, the diſpoſi- 

tion contains an obligation and precept of in- 

feftment, both @ me and de me, in the option Seiſin ta- 

of the diſponee; upon which, it ſeiſin is taken ken 3 

indefinitely, it is conſtrued in favour of eee 

diſponee, to be a baſe infeftment, becauſe a and & me, - 

public right is null without confirmation: But, how con- 

it the receiver ſhall afterwards obtain the ſy. trued. 

perior's confirmation, it is confidered as if it 

had been from the beginning a public right. 

dee 15. July 1680, B. of Aberdeen, TE 
FFͤöͤö—·ö' 8 7. 
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Confir- 7. Where two ſeveral public rights of the 
mations fame ſubject are confirmed by the ſuperior, their 
of public preference is governed by the dates of th 

rights, Preference is governed by the of the con. 
their pre- firmations, not of the infeftments confirmed; 
ference. becauſe it is the confirmation which completes 
a public right. This was ſpecially provided in 
the caſe of confirmations from the crown, b 
1578, c. 66, ; but the reaſon of the rule holds 
in all confirmations, whether flowing from the 
crown or a ſubje&-ſuperior ; and therefore that 
ſtatute muſt be conſidered merely as declara- 
tory, and not as having introduced any new 
Prefe- rule. In confirmations from the crown, it is 
rence in the charter firſt pailing the ſeals that is preſer- 
de red, becauſe the ſeals are in place of the royal 
the crown. ſuperſcription, 26. Feb. 1680, L. Clackmannan ; 
unleſs he, who has preſented the firſt ſignature, 
has been obſtructed in completing his right, by 
the indirect methods or nimious diligence of his 
competitor, 6. Dec. 1678, Mill. | | 
Effet of 8. Though a public right becomes, by the ſu- 
confirma- perior's confirmation, valid from its date, St. 2. 
Ss 3. 28. yet if any mud-impediment interven? 
betwixt that period and the confirmation, to 
hinder the two from being conjoined, e. g. it 
the granter of a public right ſhould afterwards 
grant a bale right to another, upon which ſei- 
lin is taken before the ſuperior's confirmation 
of the firſt, the confirmation will have effect 
only from its own date; and conſequently the 
baſe right firſt completed will carry the proper!} 

of the lands, preferable to the public one. 
Reſigna- 9. Reſignation is that form of law, by which 
tion ad a vaſſal ſurrenders his feu to his ſuperior ; and 
perperua? it is either ad perpetuam remanentiam, or in fa- 


nent» . 3 
aeg vorem. In reſignations ad remanentiam, where 

, 

| | + 
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the feu is reſigned, to the effect that it may re- 
main with the ſuperior, the ſuperior who be- 


fore had the ſuperiority, acquires, by the re- 


nen, rhe: propany all "of the” mae re- 
ſigned: And as his infeftment of the lands ſtill _ 


ſubſiſted, notwithſtanding the right by which 
he had given his vaſſal the property, there- 


fore, upon the vaſſal's reſignation, the ſupe- 


rior's right of property revives, and is conſoli- 
dated with the ſuperiority, without the ne- 
ceſſity of a new infeftment ; ſo that reſigna- 


tions ad remanentiam are truly extinctions, not 


tranſmiſſions of a right. The property returns 


by this reſignation to the ſuperior, with all the 


burdens charged upon it by the vaſlal, which 
could have affected any fingular ſucceſſor, as 
teus, tacks, rights of annualrent, &c. ; for the 


how bur- 8 
dened. ; 


ſuperior's voluntary accepting of the reſigna- 
tion from the vaſlal, implies a confirmation of 


all theſe, The reaſon has been already given 


why it is otherwiſe, when the fee returns to 
the ſuperior in virtue of any feudal caluality, 


2. 5. 35. This ſort of reſignation was not or- 
dained to be recorded by the act 1617, for re- 
ziltering real rights; which omiſſion, becaule ir 
weakened the ſecurity of ſingular ſucceſſors, 
1 now ſupplied by 1669, c. 3. 

10, Relignations in favorem are made, not 
with an intention that the property reſigned 


ſhould be again given by him, in favour either 
ot the reſigner himſelf, or of a third party: 
they have not therefore the effect, like reſig- 
nations ad remanentiam, of diveſting the re- 
1gner ; for the ſurrender is not attended with 
any purpoſe, or cauſa habilis of transferring 

- — 1 


Reſigna- 
tion n a- 


thould remain with the ſuperior, but that it , 


does not 
divelt the 
religner 


till ſeiſin 
by the re 
ſignatary. 


Form of 
reſigna- 


tion. 


Reſigna- 
tion pro 
Friis mani- 
bus. 


Symbols 
of reſig- 
nation 
within 


borough. 
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the property to the ſuperior, but is only uſed as 
a ſtep to convey it to another; conſequentiy 
the fee remains in the reſigner, till the perſon 
in whoſe favour reſignation is made, gets his 
right from the ſuperior perfected by ſeiſin, Cr. 
430 F 17. And it is, becauſe refignations in fa. 
vorem are but incomplete perſonal deeds, that 


our law has made no proviſion for recording 


them Hence. the firſt ſeiſin on a ſecond reſig- 
nation is preferable to the laſt ſeiſin upon the 
firit reſignation; but the ſuperior, accepting a ſe. 
cond reſignation, whereupon a prior ſeiſin may 
be taken in prejudice to the firſt reſignatary, is 
liable in damages. In all reſignations, the vaſſal 
ſurrenders the lands, by giving the ſymboi of 
ſtaff and baton on his knee to the ſuperior, who, 
in the cafe of a reſignation in favorem, immedi. 
ately delivers it to the diſponee : And upon this 
fact, a notorial inſtrument is extended, which 
completes the act of reſignation. A pen is in prac- 
tice uſed for a ſtaff, in the ceremony of reſigning. 

11. Resignation may be made either by the 
vaſſal himſelf, propriis manibus, or by his pro- 


curator, in virtue of the procuratory, or power 


to reſign, contained in the diſpoſition. If the 
vaſſal reſign ad remanentiam propriis manibus, he 
himſelf, as well as the notary, muſt ſign the 
inſtrument, 155, c. 38.; which ſtatute is ex- 
preſſed in general terms, though it was per. 
haps intended to take place, only where the 
reſigner had ſublcribed no previous obligation 
or conveyance, that ſuch reſignation might 
not reſt ſolely on the credit of the notary. le- 
nements within borough had been long relign- 
ed erroneouſly, by the ſymbols of earth and 
ſtone, and ſuch reſignations were ſuſtained, in 


reſpect of the univerſal communis error, 7. Hb. 


1708, 
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1708, | Calderwood . But, by ; AA 8. 1 I, Feb. 
that year, all ſymbols are prohibited in reſig- 
nations, other than ſtaff and baton *® _ 
12 By ſtatute 1594, c. 214. the neceſſity of The a& 
producing procuratories or inſtruments of reſig- diſpen. 
py s P þ 1 * P'S” Go with 
nation, or precepts of ſeiſin, is diſpenſed with, — 
where the rights and infeftments themſelves have gygion of 
taken effect by poſleſſion, for forty years toge- reſigna- 
ther. Procuratories and precepts were, in thoſe tions. 
days, written ſeparate from the diſpoſitions on 
which they proceeded ; and the view of the act 
was, that the validity of the infeftment ſhould 
not depend upon the preſerving of writings, 
which were conſidered as little worth the Keep- 
ing: But now that the procuratory or precept is 
ingroſſed in the deed of alienation, and that tail- 
zies are frequently executed by ſimple procura- 
tories, ſuch rights, if not ſupported by ſome ſe- 
parate deed diveſting the granter, cannot ſtand 
on the footing of this act, (tho? they may, in moſt 
caſes, be upported by the poſterior act of pre- 
ſcription, ſee 3. 7. 2. 3-), without production of 
the procuratories; becauſe theſe are really the 
deeds of conveyance, which were not deſigned to 
fall under the ſtatute. In burgage-tenements, 
the initrument of ſeiſin contains the whole tranſ- 
action, without any ſeparate inſtrument of reſig- 
nation; and theretore ſeiſin, expreſſing reſigna- 
tion of thele to have been made, conſtitutes a va- 
lid right, even betore the lapſe of forty years. + 
13. By our former deciſions, one who was Tranſmiſ- 
veſted with a perſonal right of lands, i. e. a — 
right not completed by teitin, effectually di -F _ 
velted himfelt by diſponing it to another; after 1 | 
which, no right remained 1n the diſponer, which 
e e could 


* Vid. Kilt. Scifu No. 5. 
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could be carried by a ſecond diſpoſition, be. 
cauſe a perſonal right is no more than a jus 
obligationis, which may be transferred by any 
deed, ſufficiently expreſſing the will of the 


_  granter, But this doctrine, at the ſame time 
that it rendered the ſecurity of the records ex- 
tremely uncertain, was not truly applicable to 
ſuch rights as required ſeifin to complete them; 
and therefore it now obtains, that the granter 
of a perſonal right of lands is not ſo diveſted, 

by conveying the right to one perſon, but that 


he may effectually make it over afterwards to 


another ; and the preference between the two 
does not depend on the dates of the diſpoſi. 
tions, but on the priority of the ſeiſins follow. 


ing upon them, 21. June 1737, Bell; ſee allo 


22. Dec. 1738, Nielſon. 
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Redeem- A: heritable right is ſaid to be redeemable 


able rights when it contains a right of reverſion, or 
re return, in favour of the perſon from whom 
1 8 ” | — . 
verſion. the right flows. Reverfions are either legal, 
tions, which law declares to be redeemable 

within a certain term after their date; or con- 
ventional, which are conſtituted by the agree- 
ment of parties, as in wadſets, rights of annual - 
Wadſet. rent, and rights in ſecurity. A wadſet (from 


wad or pledge) is a right, by which lands, or 


other heritable ſubjects, are impignorated by 
the proprietor to his creditor, in ſecurity of his 
debt; and, like other heritable rights, is per- 


fected by ſeiſin. The debtor, who grants the 


Vwadſet, and has the right of reverſion, is called 


the 


which ariſe from the law itſelf, as in adjudica - 


ov A — „%% „ J . ²˙ A. ˙• . ˙ . 8 
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the reverſer ; and the creditor receiver of the 


wadſet is called the wadſetter. _ 
2. Wadſets were, in the reign of David II, 


granted in the form of a charter, whereby the 


reverſer impignorated to his creditor the lands 


therein mentioned, to be enjoyed by him, 


until payment ſhould be made of the ſum lent, 
ene voce Reverſion. But a cuſtom prevailed in 


the reign of James III. of executing theſe rights 


in the form of irredeemable diſpoſitions ; and 
the right of reverſion was granted to the debtor 
in a ſeparate writing. By this means, wadſet- 
ters, who appeared from the face of their rights 
to be abſolute proprietors, had it in their power, 
by aliening the wadſet lands to defeat the re- 
verſion competent to the debtor, which, being 


no more than a perſonal right, could only af- 


Rever- 


ſions of 
wadſeta 


fect the wadſetter himſelf and his heirs, but not 


his ſingular ſucceſſors. To obviate theſe frauds, 


all reverſions were declared real rights, though made rea}, 


granted in writings apart, 1469, c. 28. ; but, 
as the act did not make their regiſtration ne- 
ceſſary in order to give them this effect, the 
rights of ſingular ſucceſſors were rendered in- 
ſecure, till 1617, c. 16. which ordains rever- 


if regiſters 


lions in ſeparate writings to be recorded in the ed in the 

lame regiſter with ſeiſins, otherwile, not to be regiſter of 
efectual againſt ſingular ſucceſſors. Wadſets, reverſions. 
by the preſent practice, are commonly made 


out in the form of mutual contracts, in which 


one party ſells the land, and the other grants 


the right of reverſion. | 


3. Obligations to grant reverſions, as well 
as reverſions themſelves, are directed by this 
act to be recorded; theſe, within ſixty days af. 


ter their date; and thoſe, within ſixty days af- 


ter 
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Eiks to ter the wadſet is itſelf made real by ſeiſin. An 


reverſions ejk to a reverſion is a writing ſigned by the re. 


_ J. verſer, acknowledging the receipt of a farther 
Tegittere ſum lent by the wadſetter, and declaring the 
| wadſet not redeemable, till payment of the laſt 


E debt, as well as of the firſt, Theſe, as burdens 


upon, and conſequently parts of the reverſion, 
are alſo real rights, if regiſtered in terms of the 
Reverſion ſtatute, Reverſions incorporated in the body 
„eng of the wadlet are excepted from this act; be- 
At be re. cauſe the ſingular ſueceſſor in the wadſet is, in 
giſtered. that caſe, ſufficiently certified of the reverſion, 
8 though it be not regiſtered, by looking into his 
own right, which bears it in gremio. Reverſions 
of burgage-tenements were in like manner ex. 
cepted, but theſe are ordained alſo to be record. 
ed, by 1681, c. 11. ps 

Rever- 4. Rights of reverſion are generally eſteem- 
tions, how ed Aridti juris; yet they go to heirs, though 
— heirs ſhould not be mentioned, unleſs there be 
ſome claule in the right diſcovering the inten- 
tion of parties, that the reverſion ſhould be 
perſonal to the reverſer himſelf, 9. Jan. 1662, 
E. Murray. In like manner, though the right 
ſhould not exprels a power to redeem from the 
wadſetter's heir, as well as from himſelf, re- 
demption will be competent againſt the heir, 6. 
Feb. 1630. Muir. All our lawyers have affirm- 
ed, that reverſions cannot be aſſigned, un- 
leſs they are taken to aſſignees, $7. 2. 10. 7.— 
Cr. 224.5 3. But it is certain, that, from the fa- 

i vour of legal diligence they may be adjudged. 
Tack by - 5. Reverſions were ſometimes burdened with 
the rever a power to the wadſetter, to hold the lands in 
— = af. tack, for a certain number of years after ther 
ter re. Tedemption ; for a tack-duty equal to the inte- 
demption. | h N relt 


reſt of the wadſet ſums, which was commonly 
far below the true rent of the lands: Such 
tacks are, by 1449, c. 18. declared null, if the 
tack duty be not in ſome degree proportioned 
to the rent. Reverſions commonly leave the 
reverſer at liberty to redeem the lands quande- 
cungue, without reſtriction in point of time; 
but a clauſe is adjected to ſome reverſions, that, 
if the debt be not paid againſt a determinate 
day, the right of reverſion ſhall be irritated, and 
the lands ſhall become the irredeemable proper- 
ty of the wadſetter. Though this condition 
(pafkum legis commiſſoriae in pignoribus) was re- Patun > 
probated by the Roman law, as contra bonos mo. $i commi- 
res, I. ult. C. de pad. pign. ; yet all irritant/7/* 5 
clauſes in contracts, infettments, and obliga-* Es 
tions, are effectual with us, by Act S. 27. Nov. 
1592—1661, c. 62.5 14.: Nevertheleſs, where 
the irritancy is penal, as in wadlets, in which 
the ſum lent falls always ſhort of the value of 
the lands, the right of redemption is by indul- How far 
gence continued to the reverſer, even after the it is effec- 
term has expired, while the irritancy is not de-“ 
clared. But the reverſer, if he does not take 
the benefit of this indulgence, within forty 
years atter the laple of the term, is cut out of 
it by preſcription, 10. Nov. 17 38, Pollock. | 

6. If the reverſer would redeem his lands, Order of 
he mu{t uſe an order of redemption againſt the tedemp- 
wadletter 3 the firſt ſtep of which, is premo- "kN | 
non (or notice given under form of inſtru- tion. 
meit) to the wadletter, to appear at the time | 
and place appointed by the reverſion, then and Voluntary' 
there to teceive payment of his debt, and there- redemp- 
upon to renounce his right of wadlet, In the tion, how 
voluntary redemption of a right of wadlet executed. 
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holden baſe, it is uſual to inſert in the wadſet. 
ter's renunciation, a procuratory of reſignation 
in the hands of the ſuperior granter of the wad. 
ſet. ad remanentiam; and to regiſter the inſtru. 
ment taken thereupon in the regiſter of rever. 
ſions: But a renunciation by itſelf, if duly 


regiſtered, re. eſtabliſnes the reverſer in the full 
right of the lands. Where the wadſet was 


granted to be holden of the granter's ſuperior, 


Letters of letters of regreſs from the ſuperior were neceſ. 


regreſis. 


be recorded. 


ſary by our former law, by which he became 


bound, again to receive the reverſer his old 


vaſſal, upon redemption of the lands; but now, 


| ſince the act 20. Geo. II. c. 50. the ſuperior, 


though he has granted no ſuch letters, mull re. 
ceive the reverſer, on payment of a year's rent, 


if he produce a diſpoſition from the wadſetter, 


containing procuratory of reſignation. If, at 
executing the wadſet, the ſuperior has granted 
letters of regreſs, he will be obliged to receive 
him, without payment cf the year's rent. Let- 
ters of regreſs are not effectual againſt ſingular 
ſucceſſors in the ſuperiority, if they are not re- 
giſtered in the regiſter of reverſions. All wad- 
{ets that remain perſonal rights, are extinguiſh- 
ed by ſimple diſcharges, though they ſhould not 


Configna- 7. If the wadſetter either does not appear at 
ion of the the time and place appointed, or refuſes the 


redemp- 
tion-mo. 
ney; 


redemption money, the reverſer muſt conſign 
it under form of inſtrument, in the hands of 
the perſon thereto appointed in the right of re- 
verſion; or, if no perſon be named, in the hand: 
of the clerk to the bills, a clerk of Seſſion, or 
any reſponſal perſon. An inſtrument of con- 
ſignation, though it proves that the proper ſo- 

_ lemnities 
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lemnities were uſed, yet, being but the aſſer- 
tion of a notary, cannot fix the receipt of con- 
ſigned money upon the conſignatary, without 
an acknowledgement ſubſcribed by himſelf. 
Extrinſic bonds due by the wadſetter to the re- 
verſer, cannot be conſigned in place of the ſums 
contained in the right of wadſet; for com- 
penſation is excluded by the reverſion itſelf, 
which requires conſignation in current money: 
But, where the compenſation is founded on an 
article contained in the wadſet right, it will be 
received, 2. Jan. 1667, Hog. This inſtru- its effects. 
ment of conſignation completes the order of _ 
redemption, ſtops the farther currency of in- 
tereſt againſt the reverſer, and founds him in 
an action for declaring the order to be formal, 
57 the lands to be redeemed in conſequence 
7 8 = N 
8. Declarators of redemption are not com- Declara- 
petent to the reverſer's apparent heir; for an tors of re- 
heir before entry has no title to ſue on the dene en. 
rights of his anceſtor, 19. Jan. 1672, Lord _ 
Lovat ; but they may be inſiſted in againſt the 
wadletter's apparent heir; becauſe, in chuſing 
a defender, no more is neceſſary than that he 
have an intereſt to oppoſe the ſuit: Yet ſuch 
heir is not entitled to the redemption ones, | 
though the lands ſhould be found redeemed, 
till he complete his titles, and fo be capable of 
re-inſtating the reverſer in the lands, 10. Jan. 
1605, Campbell, „ e 
9. Though a right of reverſion, which is barely Orders of 
2 faculty to redeem, is ſaid not to be aſſignable redemp- 
without ſpecial powers, yet an order of be am, 7 
demption uled upon it may be made over to ano- _ One 
ther, becauſe the faculty is, by the order, con- 

a, verted 
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verted into an eſtabliſhed right : The depoſited 
money may doubtleſs be aſſigned, and of courſe 


the aſſignee muſt be entitled to proſecute the 


But need redemption. The act 1617, which requires 
not be re the regiſtration of grants of redemption and 
e. renunclations, does not make it neceſſary to 
regiſter orders of redemption, tho? theſe, join. 
ed with the decrees of declarator following up. 
on them, are truly legal renunciations, and 
evacuate the right of wadſet, even in queſtions 
with fingular ſucceſſors, Mack. O. on 1617, 

c. 16. : „5 
Till what 10. After decree of declarator ſs obtained, 
period by which the lands are declared to return to 
does the the debtor, the conſigned money, which comes 
conſigned in place of the lands, becomes the wadſetter's 
money be P , ry 
longto the who therefore can charge the conſignatary up- 
reverſer? on letters of horning, to deliver it up to him; 
but, becaule the reverſer may, at any time be. 
fore decree, paſs from his order, as one may do 


from any other ſtep of diligence, the conſigned 


ſums continue to belong to the reverſer, till 
that period; and conſequently the wadletter's 


intereſt in the wadlet continues heritable. If, 


therefore, decree is not obtained, till after the 


death of the wadſetter, the redemption- money 


will belong to the wadſetter's heir, and not to 
his executors ; but, the moment the lands are 
declared redeemed by the decree, it becomes 
moveable, becauſe it can be no longer ſaid to 
be ſecured on land. | | 


tofiry- 11. If the wadletter chooſes to have his mo- 
ment of ney rather than the lands, he muſt require from 
requiſi- the reverſer, under form of inſtrument, the 


tion; Afums due by the wadſet, in terms of the right. 
| 5 This 
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This inſtrument of requiſition did, by the for- its effects; 
mer law, diſſolve the real right conſtituted by 

the wadſet, and conſequently made the ſums 
contained in it moveable, 2. 2. 9. ; but, now | 

that proviſion is generally made by a ſpecial 

clauſe in the right, that no diligence to be uſed , 

upon it ſhall weaken the real ſecurity ;. the 
wadſet ſums, by our preſent law, continue ge- 
ritable, notwithſtanding requiſition. It has it may be 
been adjudged, that requiſition may be paſſed paſſed | 
from by the wadſetter, even after the reverſer em. 
has conſigned the redemption money in con- 
ſequence thereof, 14. Nov. 1710, Roſs 
12. Wadſets are either proper or improper. Wadſet 
A proper wadſet is that whereby it is agreed, Proper; 
that the uſe of the land ſhall go for the uſe of 

the money; ſo that the wadſetter takes his ha- 

zard of the rents, and enjoys them without ac- 
counting, in ſatisfaction, or in folutum of his 
intereſt, Tho', therefore, the rent of the lands 

ſhould be leſs than the yearly intereſt of the 

lum lent, the lands are redeemable upon pay- 

ment of the bare principal ſum, without any 

claim for bygone intereſts; if it amounts to 

more, the wadſetter is not obliged to impute _. 
the ſurplus Cin /ortem_) towards the extinction 
ot the principal ſum. Where the wadletter 

thus ſubjects himſelf to all the chances by which 

the fruits may be loſt, it is a proper wadlet, 

though the reverſer ſhould be obliged to pay 

the public burdens, Dirl. 436.—P. Falc. 114. 

See 1661, c. 62. § 13. 14. . 


o 


13. In an improper wadſet, the reverſer, if impro- 
the rent ſhould fall ſhort of the intereſt, is per; 
taken bound to make up the deficiency ; if it 
amounts to more, the wadletter is obliged 
| e 1 
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to impute the excreſcence towards extinction 


of the capital : And, as ſoon as the whole ſum, 
principal and intereſt, are extinguiſhed by the 
wadſetter's poſſeſſion, he may be compelled to 
renounce, or diveſt himſelf in favour of the re. 


verſer. Where the wadſetter, in place of poſ. 


ſeſſing by himſelf, grants a back-tack of the 
lands to the reverſer, for payment of the intereſt 


of the wadſer-ſums. as the tack duty, the wadſet 


is thereby rendered improper ; for the wadſetter 


has, in that event, no chance of getting more 


than his intereſt; and conſequently the redemp- 


Uſurions 
wadſets. 


A proper 
wadſetter 
muſt quit 
poſſeſlion, 


on the re- 


verſer's 
giv in 8 {e- 
curity. 


tion is burdened, not only with the payment of 
the principal ſum, but of the intereſt, or tack- 
duties remaining unpaid. But this burden is in- 
effectual againſt ſingular ſucceſſors, if it be not 
expreſſed in the right of reverſion, or if the back- 
tack be not recorded in the proper regiſter, 

14. If the wadſetter be entitled by his right 


to enjoy the rents without accounting, and if, 


at the ſame time, the reverſer be ſubjected to 
the hazard of their deficiency, ſuch contract is 
juſtly declared uſurious, by 1661, c. 62. ; for, 
where the wadſetter runs no riſk of loſing any 
part of his intereſt, he ſhould have no chance 
of drawing more. By another clauſe in the 
ſame aQ, it was provided, that in proper wad- 
ſets granted before the date of the ſtatute, 
wherein unreaſonable advantages had been ta- 
ken of the debtors, the wadſetter ſhould, during 
the not requiſition of the ſum lent, be obliged, 
either to quit his poſſeſſion to the debtor, upon 
his giving ſecurity to pay the intereſt, or to ſub- 
je& himſelf to account for the furplus-rents, 2s 
in improper wadſets. This branch of the ſtatute 
appears, both from its narrative and the enact- 

e ing 
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ing words, to be limited to ſuch wadſets as 
were granted anterior to the ſtatute; but the 
ſubſequent practice has extended it to all wad- 
ſets without diſtinction. Either the reverſer The re- 
himſelf, or any in his right, e. g. a diſponee or verſer's 
adjudger, is entitled to make offer of ſecurity to perſonal 
the wadſetter, in terms of this ſtatute; but the e 
reverſer's perſonal creditors have no ſuch pri- fer e 
vilege, ſince their debts are no titles of pofleſ- ty. 
ſion, 10. Feb. 1713, E. Leven. FF.. 
15. Infeftments of annualrent, the nature of Right of 
which has been explained, 2. 2. 3, are allo re. annual- 
deemable rights. right of annualrent does ent; 
not carry the property of the lands, but it cre- 
ates a real nexus or burden upon the property, 
for payment of the intereſt or annualrent con- 
tained in the tight; and conlequently, the by- 
gone intcreits due upon it are debita fund, _ 
The aunualrenter may therefore iuſiſt in a real poinding 
action for obtaining letters of poinding the of the 
ground, upon which he may diſtrain the corns, Sround is 
cattle, or other moveables upon the lands, tor 2 10 
payment of his intereſt, 1 hoſe corns, &c. in it, hy 
lo far as they are the property of the debtor 
himſelf, may be poinded by the creditor, to the 
full amount of the debt due to him; but the 
goods belonging to the debtor's tenant can be 
poinded only to the extent of the rent due by 
him to his landlord, as ſhall be particularly ex- 
plained, 4. I. 3. to which extent the annual. and like. 
renter may, if he pleales, ſue the tenant in a wiſe a per- 
perſonal action, towards the payment of his {onal ac- 
palt intereſt : And, in a competition for thoſe unte 
rents, the annualrenter's preterence will not ng: 
depend on his having uled a poinding of the _ 
ground, for his right was completed by the 
| Z VV ſeiſin; 
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ſeiſin; and the power of poinding the ground, 

_ ariſing from the antecedent right, is mere facul. 
zatis, and need not be exerciſed, if payment can 

be otherwiſe got, Falc. vol. 2. 1. As it is only 

the intereſt of the ſum lent, which is a burden 

upon the lands, the annualrenter, if he wants 

his principal ſum, cannot recover it either b 
poinding or by a perſonal action againſt the debt. 

or's tenants, but mult demand it from the deht. 

or himſelf, on his perſonal obligation in the bond, 

either by requiſition, or by a charge upon letters 

= of horning, according as the right is drawn. 
 Extinc= 16. Rights of annualrent, being ſervitudes 
WER | upon the property, and conſequently conſiſtent 
eee with the right of property in the debtor, may 
rent. be extinguiſhed without reſignation. Where 
they were made out after the old ſtyle, 2. 2. 3. 
formal renunciations were neceſſary, which it 
behoved the debtor to record in the regiſter 
of reverſions, becauſe ſuch rights were truly 


: wadſets : But. when rights of annualrent came, . 
by a variation in the form, to be acceſſory to . 

a perſonal obligation, which is extinguiſhable . 

merely by payment or intromiſſion, renuncia- 5 

tions were no longer required to the extinction V 


of them; fee 8. July 1680, Rankin. 3 
Rights cf 17. Infeftments in lecurity are another kind 
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| tecurity- of redeemable right, (now frequently uſed in n 
1 place of rights of annualrent), by which the re- % 
l | ceivers are infeft in the lands themſelves, and S 
1 not ſimply in an annualrent forth of them, for 4 
1 ſecurity of the principal ſums, intereſt, and " 
| 4 Inſeſt- penalty, contained in the rights. I1heſe rights, di 
I i ments of when they are granted, not to the creditors for ® 

relief, payment of their debts, but to cautioners for A 


— 
a 
4. — 


relief of their engagements, are called infelt- 
En „„ enll 


fore may renounce it at his pleaſure, Harc. 617. : 
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ments of relief If an infeftment in ſecurity be 

granted to a creditor, he may thereupon enter 

into the immediate poſſeſſion of the lands or an- 
nualrent for his payment; whereas rights of relief 

are conditional, and have no operation till the have ue 
cautioner cither pays the debt, or is Aiden N 
for it, except in the ſpecial caſes mentioned, = 

. 26. Infeſtments of relief are granted, not. 

tor the behoof of the creditor, who is no party may be 


to the right, but for the cautioner's, who there. r SINE 
CEQ IN 


prejudice 


But if the creditor, by adjudging the right of he che 
relief from the cautioner, ſhall carry it to him- creditor. 
ſelf, the cautioner cannot thereafter renounce it, 
in prejudice of him who has affected it by legal | 
diligence. Where a right oPſecurity is granted Security 
either for payment or for relief, not only of for debts 
debts already contracted, but to be contracted, 3 
by the granter, its effect, as to future contrac- how mi- 
tions, is reſtricted to the debts that ſhall be con- ted. 
tracted prior to the date of the ſeiſin following 
on it, by 1696, c. 5. This was enacted, be- 
caule ſuch ſecurities were found by experience 
o be frequently granted as covers to fraud. 
Intcftments in ſecurity are extinguilhed, as 
richts of annualrent. 

18. All rights of annualrent, rights in ſecuri- Preſe- 
, and generally whatever conſtitutes a real rence of 
burden on the fee, may be the ground of 1 

achudication, which is preterable to all adjudi- 
cations, or other diligences, intervening between 

the date of the right and of the adjudication de- 
duced on it; not only for the principal ſum con- 
rained in the right, but alſo tor the whole pait 
tereſt contained in the adjudication. "this 
preference ariſes from the nature of real debts, 
vr devita FRB and is expreſsly reſerved by the 

| Dd Co : act 
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act 1661, c. 62. eſtabliſhing the pari paſſu prefe. y 
rence of adjudications ; but, in order to obtain p 
it for the intereſt of the intereſt accumulated in Pp 
the adjudication, ſuch adjudication muſt proceed 9 


on a proceſs of poinding the ground, Dalr. 12. ſ 


Trr. 9: Of Servitudes. 


Servitude CN ERVITUDE is a burden affecting lands, or 
is either 9 other heritable ſubjects, whereby the pro- 
prietor is either reſtrained from the full uſe of 
what is his own, or is obliged to ſufter another 


to do ſomething upon it. Servitudes are either b 

natural, natural, legal, or conventional. Nature itſelf y 
may be ſaid to conſtitute a ſervitude upon in- 0 

ferior tenements, whereby they muſt receive t 

the water that falls from thoſe that ſtand on g 

legal, higher ground. Legal ſervitudes are eſtabliſh- n 
| ed by ſtatute or cuſtom, from conſiderations ct 0 
public policy; among which may be number. I 

ed the reſtraints laid upon the proprietors of b 
tenements within the city of Edinburgh, by 7 

or con- 1621, c. 26. and 1698, c. 8. There is as great | 
ventional. a variety of conventional ſervitudes, as there c 
are ways by which the exerciſe of property may b 

be reſtrained by paction, in favour of another, 0 

Servi 2. Conventional ſervitudes are conſtituted V 
tudes by either by grant, where the will of the party N 
gravt, burdened is exprefled in writing, or by pre- d 
26G oy {cri,.tion, where his conſent is preſumed from il 
preſciip- eee la | a 1 
Los. is a-quieſcence in the burden for forty years 0 
2 A ſcrvitude, conltituted by writing or grant, 1s T1 
not effectual againſt the granter's ſingular ſuc- WF P 

te 


ceſſors, unleſs the grantee has been in the uſe or 
excrcile of his right; which, in vulgar ſpeech, 
is called poſſeſſion, though improperly ; for yi 
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vitudes are incorporeal ri ights, affecting the pro- 


perty of another, few of which are capable of 


proper poſſeſſion: They are valid againſt the 


granter and his heirs, even without uſe. In 


ſervitudes that may be acquired by preſcription, 
forty years exerciſe of the right is ſufficient, 


without any title in writing, other than a char- 
ter and ſeiſin of the lands to which the ſervitude 
is claimed to be due *. 

3. Servitudes conſtituted by grant are not 
elfectual, in a queſtion with the ſuperior of the: 


enement burdened with the ſervitude, unlels ts 


lis conſent be adhibited; for a ſuperior cannot 


Diffe- 
; ence be- 
twixt the 


be hurt by his vaſlal's deed: But, where the ſer- 


vitude is acquired by preſcription, the conſent 


of the ſuperior, whole right afforded him a good 
title to interrupt, is implied. A ſervitude by 
grant, tho followed only by a partial potlethon, 
muſt be governed, as to its extent, by the tenor 


of the grant; but a ſervitude by preſcription is 
limited by the meaſure or degree of the uſe had 
by him who preſcribes, agreeably to the maxim, 
Tantum praeſcriptum quantum poſſeſſum. 

4. Servitudes are either predial (ſometimes 
called real) or perſonal. Predial ſervitudes are 
burdens impoſed upon one tenement in favour 


Predial 
ſervitude. 


of another tenement. That to which the fer- 


vitude is due is called the dominant, and that 


which owes it is called the ſervient tenement. 


No perſon can have right to a predial ſervitude, 


if he is not proprietor of ſome dominant tene- 


ment that may have benefit by it; for that 
right is annexed to a tenement, and 22 cannot 


pals. from one perſon to another, unleſs lome 


tenement” goes along with it, 


vide III. Servitade, No. 3. 


5. 
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| Rural ſer- Ts Predial ſervitudes are divided into rural 

vitude, or ſexyitudes, or of lands; and urban ſervitudes 

of lands, | - J 

or of houſes. The rural ſervitudes of the Ro. 

mans were iter, actus, via, aquaeductus, aquae- 

hauſtus, and jus paſcendi pecoris. Similar ſervi. 

tudes may be conſtituted with us, of a foot-road, 

horfe- road, cart-road, dams, and aquedud, 

watering of cattle, and paſturage. The Tight 

of a highway is not a ſervitude conſtituted in 

favour of a particular tenement, but is a right 

common to all travellers. The care of high. 

ways, bridges, and ferries, is committed to the 

ſherifts, juſtices of peace, and commiſſioners of 

ſupply in each ſhire, 1669, c. 16.1670, c. 9, 
1686, c. 8.5. Ges. I. c. 3%. 

| 3 6. Common paſturage, or the right of feed- 

ing one's cattle upon the property of another, | 

is ſometimes conſtituted by a general clauſe of | 

paſturage in a charter or diſpoſition, without 

mentioning the lands burdened ; in which caſe, 

the right comprehends whatever had been for- 

merly appropriated to the lands diſponed, out 

of the granter's own property, and hkewile ail 

paſturage due to them out of other lands, 

When a right of paſturage is given to ſever! 

neighbouring proprietors, on a moor or Colle 

mon belonging to the granter, indefinite as to 

the number of cattle to be paſtured, the extent 

of their ſeveral rights is to be proportioned, 

according to the number that each of them cal 

fodder in winter upon his own dominant tene. 

ment; which proportions may be fixed by at 

action of /ouming and rouming, two old words, 

ſignifying the form of law by which the num: 

ber of cattle that each proprietor may paſture 

upon the moor is aſcertained. 
7. The chief ſervitudes of houſes among tie 
N e Romans 


what it 
compre- 
hends. 
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Romans were thoſe of ſupport, viz. tigni im- Urban 
nittendi, and oneris ferendi, The firſt was the ſervi- 


right of fixing in our neighbour's wall a joiſt 
or beam from our houſe : The ſecond was that 
of reſting the weight of one's houſe upon his 
neighbour's wall, J. 33. de ſerv. praed. urb. In 

this laſt, he who owed the ſervitude was bound, 
not only to ſuffer the houſe to reſt on his wall, 

but to repair the wall when it became unfit for 
ſupporting that weight, d. J. 33.; not from the 
nature of ſervitudes, which laid the ſervient te- 
nement under no obligation to do, but merely 
to ſuffer; but in virtue of an expreſs ſtipulation 
in the right, J. 6. § 2. % ſerv. vind. By our 
cuſtoms alſo, the owner of the ſervient tenement 

is not obliged, in a ſervitude of ſupport, to re- 
pair it, unleſs the ſervitude be expreſsly ſo con- 


8. Where different floors or ſtories of the Obliga- 
ſame houſe belong to different perſons, as is tions on 


frequent in the city of Edinburgh, the property 
of the houſe cannot be ſaid to be entirely di- 
vided ; the roof remains a common roof to the 


whole, and the area on which the houſe ſtands of houſes. 


ſupports the whole; ſo that there is a commu- 
nication of property, in conſequence of which, 
the proprietor of the ground. floor muſt, with. | 
out the conſtitution of any ſervitude, uphold it 
tor the ſupport of the upper, and the owner of 
the higheſt ſtory muſt uphold that as a cover 
to the lower. Where the higheſt floor is di- 
vided into garrets among the ſeveral proprie- 
tors, each proprietor is obliged, according to 
this rule, to uphold that part of the roof which 
covers his own garret, Of. 2. 7. 6. 


9. No proprietor can build, ſo as to throw 
the rain water falling from his own houle 
55 immediately 
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immediately upon his neighbour's ground, 
without a ſpecial ſervitude which 1s called, of 
Stillicide. /illicide ; but, if it falls within his own proper. 
ty, tho? at the ſmalleſt diſtance from the march, 
the owner of the inferior tenement mult receive 

it. The Romans, to prevent the inconveniency 

of building too near a neighbour's property, 

obliged proprietors to keep within a certain di. 

ſtance of their own march, I. 14. de ſerv. pracd, 

urb. : But we have no ſtatute regulating this 
matter; tho', by the uſage of ſeveral boroughs, 
proprietors are obliged to build ſome inches 

| within the extremity of their property. 
Servitude, 10. The ſervitudes, altius non tollendi, et non 
altiur non ꝙficiendi luminibus vel proſpectui, reſtrain pro. 
zellendi, et prietors from railing their houſes beyond a cer. 
non offict- , . . 2 | 

edi Iumi. tain height, or from making any building what. 
0% ſoever, that may hurt the light or proſpect of 
the dominant tenement, /. 4. 15. de ſerv. pracd, 

urb. "Theſe ſervitudes cannot be conſtituted by 
preſcription alone; for, though a proprietor 
ſhould have built his houſe ever ſo low, or 
ſhould not have built at all upon his grounds, 

for forty years together, he is preſumed to have 

done ſo for his own conveniency or profit; 
and, therefore, cannot be barred from after- 
wards building a houſe on his property, or ral- 

ſing it to what height he pleaſes, unleſs he be 

tied down by his own conſent. 

Servitude 11. We have two predial ſervitudes to which 
of feal and the Romans were {trangers, viz. that of feuel 
divot. or feal and divot, and of thirlage ; the firſt is 
a right, by which the owner of the dominant 
tenement may turn up peats, turfs, feals, 0! 
divots, from the ground of the ſervient, and 

carry them oil either for feuel, or thatch, or the 
other uſes of his own tenement, Common 
SE = Poaſturage, 
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paſturage, tho? a greater ſervitude than that of 
ſeal and divot, does not neceſſarily comprehend Feal and 
the lefſer under it; for the two ſervitudes are divot not 

quite diſtinct, and the greater can be uſed with- N 
out the leſſer. The right, therefore, of caſting hended 
feal will be excluded, if he who is entitled to under paſ- 
the paſturage has never attempted to uſe the o- turage. 
ther right, or was interrupted in the attempt, 

15. Feb. 1668, L. Haining  _ on 
12. Thirlage is that ſervitude by which Thirlage ; 
lands are aſtricted, or thirled, to a particular 
mill, and the poſſeſſors bound to grind their 
grain there, for payment of certain multures 
and ſequels, as the agreed price of grinding, In 
this ſervitude, the mill is the dominant tene- 
ment, and the lands aſtricted, (which are cal k 
led alſo the thirle or ſucken) the ſervient. Mul. multure; 
ture is the quantity of grain or meal, payable 
to the proprietor of the mill, or to the multurer 
his tackſman. The ſequels are the ſmall quan- ſequels. 
tities given to the ſervants, under the name of | 
knaveſhip, bannock, and lock or gowpen. The 
quantities paid to the mill by the lands not a- 
ſtricted, are generally proportioned to the va- 
ſue of the labour, and are called out-town or 
out. ſucxen multures; but thoſe paid by the 
thirle are ordinarily higher, and are called in- 
town or in- ſucken multu re. 

13. Thirlage may be conſtituted by a land. Thirlage, 
holder, when, in the diſpolition of certain lands, how con- 
he aſtricts them to his own mill; or when, in „ 
the diſpoſition of a mill, he aſtricts his own _ 
lands to the mill diſponed : And ſometimes he 


thirles his tenants to his own mill, by an act 


or regulation of his own court; which, howe- 
ver, cannot be binding on ſuch tenants as do not 
1 i oblige 
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oblige themſelves to comply with it; for 16. 


nants cannot, but by their own conſent, be ſub. 
jected to any burden not mentioned in their 
Diſpoſi- tacks. The grant of a mill with the general 
tion of a clauſe of multures, without ſpecifying the lands 
_ with aſtricted, conveys the thirlage of all the lands 
mutere* formerly aſtricted to that mill, whether they 
were the property of the granter, or of a third 
party. 5 1 . 

Thirlage 14. A leſs formal conſtitution ſerves to aſtrict 
ey barony-lands to the mill of the barony, than is 
ay. **- neceſſary in any other thirlage ; which perhaps 
proceeds from the effects of the union between 
the two. Hence, if a baron makes over the 
mill of a barony, cum multuris, or cum aſtriclit 
 multuris, it infers an aſtriction of the barony- 
lands to the mill conveyed, even of ſuch as had 
been before ſold to another for a certain duty 
pro omni alio onere, 17. July 1620, L. Newliſton, 
But if, prior to the baron's conveyance of his 
mill cum multuris, he had ſold any part of the 
barony. lands to another cam multuris, the ſirſt 
purchaſer's lands are not aſtricted by the poſte- 
A right of rior grant; for a right of lands with the mul- 
lands cum tyres implies a freedom of theſe lands. from 
_ thirlage ; and no perſon has power, after he 
n fre- is diveſted of lands, to ſubject them to any ſer- 
dom from vitude from which they were before exempted, 

thirlage. Harc. 721. 722. Vf. 
15. Thirlage is either, 1. of grindable corns; 
or, 2. Of all growing corns; or, 3. Of the 
invecta et illata, i. e. of all the grain brought 
within the thirle, though of another growth. 
Thirlage Where the thirlage is of grindable grain, it 15 
of grind- in practice reſtricted to the corns which the te- 
able corns. nants have occaſion to grind, either for the 
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ſupport of their families, or for other uſes; the 
ſurplus may be carried out of the thirle unma- 
nufactured, without being liable in multure, 
Feb. 1731, Lockhart, —17 Feb. 1736, Lockhart 
Where it is of the grana creſcentia, the whole pee 
rain growing upon the grain is aſtricted, with? £0 
. ee b 1. Of iced and Borte n 
which are deſtined to ules inconſiſtent with 
rinding 3 and, 2. Of the farm duties due to 

the landlord, it they are deliverable in grain 

not grinded ; for it is not ro be preſumed that 

the landlord, who mult ſell his farms, meant 

to extend the ſervitude againſt himſelf: But, if 

the rent be payable in meal, flour, or malt, the 

grain of which theſe are made mult be manu- 

jactured in the dominant mill. „% as 

16. The thirlage of invecta et i/lata is ſeldom Thirlage 

conltituted, but againſt the inhabitants of a ef #zvefe 
borough or village, that they ſhall grind all“ e; 
the corns they import tiither at the dominant 
mill. Where this thirlage is impoſed, the words 
generally are, all corns brought within the thirle 
that thole (or ſuffer) fire and water therein. Lord 
Star, 2. 7. 20. Craig, 253, 5 6. and Mac- 


1 lengie, h. t. § 26. interpret theſe words, of how inter- 
; luch tholing of fire and water as prepares the Preted. 
N grain for the mill, that is, ſteeping the grain, 
and drying it in kilns; but not of brewing or 


baking, which is not done till after the grain is 
actually manufactured; which opinion is ſup- 


{ ported by practice, 229 Feb. 1707, Heriot's iiof- 

it pital : And, upon this principal, multure can— 

K not be exacted, in a thirlage of na et illa- 

1 4, tor flour or oat- meal brought into the ler- 

* zent tenement, unleſs the importer had bought 
je in grain, and grinded it at another mill, Tl. 

rt 


— WE © vol, 


Grain 
thus thir- 
led may 
Pay 
double 
multure. 


borough where the invecta et illata are thirled, 
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vol. 2. 61. The ſame grain that owes multure 
as granum creſcens, to the mill in whoſe thirle it 
grew, if it ſhall be afterwards brought within x 


muſt pay a ſecond multure to the proprietor of 
that dominant tenement ; but, where the right of 
theſe two thirlages is in the ſame proprietor, he 
cannot exact both, K. 30. Where lands are thir. 
led in general terms, without expreſſing the par. 


ticular nature of the ſervitude, the lighteſt thir. 


in the aſtriction of a borough or village, where 


BJ D* 
Pre- 
ſcription ; 


be, contrary to the coinmon rule, conſtituted by 


in the caſe 
of dry 
mul:ure; 
in mills of 
the King's 


propEt 73 


in mills of be loſt, Ihis is extended in practice co mills be. 


church 
lands. 


ſucken multures, the {lightelt title in writing will 


lage is preſumed, from the favour of liberty; but, | 


there is no growing grain which can be the ſub. | 
trage, the altriction of invecta et illau 
mat be uccellarily underitood, Faic vol. 1. 133. 

Thirlage, in the general caſe, cannot be 
eſt⸗ Ablilned by preſcription alone, ior its quae junt 
merae facultatis non praeſcribitar ; but, where one 
has paid, tor forty years together, the heavy in- 


{ubject his lands, e. g. a decree againſt him, in 
which he was not regularly called. I hirlage may 


prelcription alone, 1. Where one pays to a mil 
a certain ſum, or quantity of grain yearly, in 
name of multure, whether he grinds at it or not 
(which is called dry multure); tor ſuch payment 
cannot bear a conttruction conſiſtent with the 
treedom ot his lands, 2. In milis of the King“ 
property ; ; becauie the King's original right tv 
all neruable ſubjects is conitituted jure corona, 
without tities in writing; and, where he derives 
r1ght trom another, his titles are more liable to 


longing to church- lands, in confequence of 40 


9. 16. Dec. 1612 (lee 127 Pr. 190. ), where} 
thin 


J 


1 


{criptum, quantum poſſeſſunn“. 
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thirty years poſſeſſion of church-lands by church- 

men, computed backwards from the time of com- 

mencing the action againſt them, is deemed-e- 
quivalent to a title in writing, from a preſump- 

tion that their rights were deſtroyed at the re- 
formation, 22. Fan. 1740, Lord Maxwell, Tho? 

thirlage itſelf cannot be conſtituted by mere 
poſſeſhon, the proportion of multure payable to 

the dominant tenement may be ſo fixed. 7 
18. The poſſeſſors of the lands aſtricted are Mill fer- . 
bound to uphold the mill, repair the dain-dykes vices, 
and aqueducts, and bring home the mill. ſtones. 

'Thele ſervices, though not expreſſed in the con- 
ſtitution, are implied in thirlage; and even in are impli- | 
thirlage not expreſsly conſtituted by writing, ed in chir- 
if the thirle has been in uſe to perform certain Se: 
ſervices, ſuch partial ute infers an obligation to if ſervices 
perform all thoſe that are uſually demanded in have been 
that ſervitude, 16, Dec. 1732, Crawford : But, — 
where there is neither an explicit conſtitution 

of thirlage, nor proot of ſervices of any fort per- 

formed by the ſuckeners, the dominant tene- 

ment can claim none, Dec. 1744, L. Inches ; 

tor, in ſuch caſe, the rule holds, tantum prac» 

19. Ine proprietor of a mill can ſue the te- Adions 
nants or poſſeflors within the thirie, who have compe- 
carried their grain to another mill, in an action „ 
of abſtracted multures, Which may be brought rs 
before the judge-ordinary. This action, it 
the proprietor of the lands be not cited, can- 
not have the ettect to interrupt him from pre- 
leribing an immunity from the thiriage 3 but 

1 * iluch 


7 vide Kames's Rem. Dec. No. 12. | 


— - 
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ſuch preſcription may * effectually interrupted 


by an action of declarator of thirlage againſt 


Servi- 
tudes are 
ſtricti i u- 
114. 


Extinc- 
tion of 
ſervi- 
tudes; 


con Youre s 


interitu 
ret ; 


the proprietor, to which the Court of Seſſion 
alone 1s competent. 
20. Servitudes, being reſtraints upon pro. 


perty, are Aricti juris: They are not therefore 


preſumed, if the acts upon which they are 
claimed can be explained conſiſtently with free. 
dom; and, when ſervitudes are conſtituted, they 
ought to be uſed in the way leaſt burdenſome 
to the ſervient tenement. Hence, when one 
has a right of paſturage, or of feal and divot, 
upon a neighbouring muir or heath, though he 
has it, ſtrictly ſpeaking, upon the whole tene- 
ment, according to the rule in ſervitudes, una. 
quaque gleba ſervit ; yet the proprietor of the 
muir will be allowed to till part bf it, if he leaves 


untilled what is enough for the purpoſe of the 


ſervitude, 20. Jan. 1680, E. Southeſk,—Dirl. 
86.; hence alſo, one who has a ſervitude of 
peats upon his neighbour's moſs, is not at li. 
berty to extend it for the uſe of any manufac- 


ture which may require an extraordinary ex. 


pence of feuel, but muſt confine it to the natu- 
ral uſes of the dominant tenement. 
21. Servitudes are extinguiſhed, x. Confu- 


fone, when the ſame perſon comes to be pro- 


prietor of the dominant and ſervient tenements; 
for res ſua nemini ſervit, and the ule of the pro- 
Prietor thereatter makes of the ſervient tene- 
ment, is not jure ſervitutis, but is an act of 
property. Nor is the altriction of tenants to 
the landlord's mill, an exception from this 
rule; for in thirlage, it is not the lands them- 
ſelves that are aſtricted, but the fruits, which 


belong to the tenant. 2. By the periſhing 1 


0 


12 © — Tow — anew awed — — Ay, — ww Aa, — 
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of the dominant or ſervient tenement: But, if 
à mill ſhall be only diſabled for a time from 
ſervice, the thirle can, during ſuch temporary 
inſufficiency, carry no more of their grain to 
other mills than what they have immediate uſe 
for, Jan. 1736, E. Wigton. By the former 
practice. they were, in ſuch caſe, ſubjected to 
the multures, as if the mill could have ſerved 
them; and were only exempted from the ſe- 
quels, F. 28. Feb. 1684, Macdougal 3. Ser- 


 vitudes are loſt non utendo, by the dominant aon utende. 


tenements neglecting to uſe the right for forty 
years; which is conſidered as a dereliction of 
it, though he who has the ſervient tenement 
ſhould have made no interruption, by doing 
acts contrary to the ſervitude. „ 

22. Thirlage may be extinguiſhed by a Extine- 
charter of the aſtricted lands granted by the tion of 
owner of the dominant tenement, cum multu- thiriagey: 
ris; which does not barely preſume, that the by a clauſe 


lands in the grant were before free, but implies c multu- | 


an exemption, though they had been former. '” 

ly burdened with thirlage, T. 26. Jan. 1705, 

Graeme : Nor is it neceſſary that ſuch claule even in 

be inſerted in the diſpoſitive part of the charter, the fenen. 

becaule exemption from ſervitude is only a qua-“? 

ly annexed to lands, and not a ſeparate jub- 

ject, Dirl. 1.; but, where the vaſſal has conti- 

nued to pay inſucken multures after ſuch char- 

ter, freedom from thirlage is not interred, ST. 

2, 7. 24 In rights flowing from the crown, except in 

the clauſe of multures, when ut is only in the rights 

tenendas, has no effect; becauſe, when ligha- flowing 

tures are preſented in Exchequer, the pgreat- HO INT 

elt part of the zZenendas is lett blank, which is mater 

atterwards filled up at the diſcretion of the 
chancery- 
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chancery- clerk, or the framer of the ſignature, 

, 

Perſonal 23. Perſonal ſervitudes are thoſe by which 

ene e eee of a ſubject is burdened, in fa. 

£ vour, not of a tenement, but of a perſon. The 

only perſonal ſervitude known in our law, is 

Liferent; uſufruct or liferent, which is a right to uſe and 

enjoy a thing during life, the ſubſtance of it 

being preferved. A liferent cannot therefore 

be conſtituted upon things which periſh in the 

_ uſe; and, though it may, upon ſubjects which 

gradually wear out by time, as houſehold-furni- 

ture, &c. yet, with us, it is generally applied to 

heritable ſubjects. He, whoſe property is bur. 

conven- dened, is uſually called the fiar. 

tional life= 24. Liferents are divided into conventional 

rent; and legal; conventional liferents are either 

ſimple fimple, or by reſervation. A ſimple liferent, 

liferent. or by a ſeparate conſtitution, is that which is 

granted by the proprietor in favour of another: 

And this ſort, contrary to the nature of predial 

muſt be ſervitudes, requires ſeiſin in order to affect ſin- 

conſtitu- gular ſucceſſors; for a liferent of lands is, in 

oy ſiriet ſpeech, not a ſervitude, but a right re- 

ſembling property, which conſtitutes the life. 

renter vatial for life; and ſingular ſuccefſors 

have no way of diſcovering a liferent-right, 

which perhaps is not yet commenced, but by 

the records; whereas, in predial fervitudes, 

the conſtant uſe of the dominant tenement! 

Proper makes them public. The proper right of lite. 

right of rent is intranſmiſſible,  offibus uſufruttuarii in. 

co When the profits of the liferented ſub- 
ad baeret en the profits of the liferente 

miſſible. ject are tranſmitted to another, the right be 

comes merely perſonal, for it entitles the aſlig- 

nee to the rent, not during his own life, but 

; - cedent 
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cedent's, and is therefore carried by ſimple aſ- 
ſignation, without ſeiſin. : * | 
25. A liferent by reſervation is that, which a — ve 
proprietor reſerves to himſelf, in the ſame wri- wag 
ting, by which he conveys the fee to another. 
It requires no ſeiſin; for the granter's former 
ſeiſin, which virtually included the liferent, ſtill 
ſubſiſts as to the liferent which is expreſsly re- 
ſerved. A liferenter by reſervation, may enter entitles to 
the heirs or ſingular ſucceſſors of vaſſals, as if the en. 
he were fiar, Cr. 416. § 5. and is entitled to ag. > 
the caſualities of ſuperiority that fall during his and to ca. 
life; his right being more amply interpreted ſualities. 
than that of a ſimple liferenter who had no prior | 
intereſt in the lands. In conjunct infeftments 
taken to huſband and wife, the wife's right of 
conjunct fee reſolves, in the general caſe, into a 
liferent, which is however as extenſive as a life- 
rent by reſervation. es „„ 1 
26. Liferents by law, are the terce and the Liſerents 
courteſy. The terce (tertia) is a liferent com- by law. 
petent by law to widows, who have not accept - Terce 
ed of ſpecial proviſions, in the third of the he- 
ritable ſubjects, in which their huſbands died 
infeft. By our ancient cuſtoms, the widow was 
entitled only to a third of the lands in which 
the huſband ſtood infeft at the marriage; ſo 
that ſhe had no claim upon what he had ac» 
quired during the marriage, perhaps by her own 
induſtry or oeconomy, K. m. I. 2. c. 16. § 5. 9. 
The terce takes place only where the marriage when due: 
bos ſubſiſted for year and day, or where a child  _ 
has been born alive of it. No terce is due 
out of lands in which the huſhand was not in- huſband 
teft, 29. Jan. 1706, Carruthers, unleſs in the mult be 
caſe of fraudulent omiſſion ; for which ſee Cr. infelt ; 
423. Y 27.——St, 2. 6. 16. „0 


| 27. The : 
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out of 27. The terce is not limited to lands, but 
what ſub · extends to teinds, and to ſervitudes and other 
jects it is purdens affecting lands; thus, the widow is en- 
ned. titled, in the right of her terce, to a liferent of 
the third of the ſums ſecured, either by rights 

of annualrent, or by rights in ſecurity. In 1m. 

proper wadlets, the terce is a third of the ſum 

lent: In thoſe that are proper, it is a third of the 

wadſet- lands; or, in caſe of redemption, a third 

of the redemption-money, If the huſband had 

two dwelling-nhouſes, the widow has right to the 
ſecond ; if he had but one, the heir muit, in the 

opinion of Craig, allow her the third of it. 424. 

© 29. By the later practice, he is entitled to 

the ſole poſſeſſion of it, but cannot let it to ano- 

ther, 26. Jan. 1665, Lygan. Neither rights of 
reverſion, ſuperiority, nor patronage, fall under 

the terce ; for none of thele have fixed profits, 

and ſo are not proper ſubjects for the widow's 
ſubſiſtence; nor tacks, becaule they are not feu- 

dal rights. Burgage tenements are alſo exclud- 

ed trom it, Cr. 425.5 34- the reaſon of which is 

its prefes Not ſo obvious. Since the huſband's ſeiſin is both 
rence. the mealure and ſecurity ot the terce, ſuch debts 
or diligences alone, as exclude the huſband' 
ſeilin, can prevail over it: A diſpoſition ot lands, 
theretore, or an heritable bond granted by the 
Huſband, or an adjudication led againſt his eſtate, 

it not followed by ſeiſin, cannot affect the terce*, 

Leſſer 28. Where a terce is due out of lands, bur- 
terce. dened with a prior terce {till ſubſiſting, the fe- 
concd tercer has only a right to a third ot the two 
thirds that remain unaffected by the firit terce; | 

R. M. J. 2. c. 16. $ 64. But upon the death of 

the firſt widow, whereby the lands are ditbur- 

dened of her terce, the leſſer terce becomes 

enlarged, 


Vid. Dirleton's Douits, vice Terce, J 1, 


| is death; the ſervice only declares it, and 
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enlarged, as if the firſt had never exiſted. For- 
merly, the widow was, contrary to the common Terce 
rules, entitled to a terce, even though the huſ- 2 3 
hand had made a ſpecial proviſion in her favour, s F. 


3 a ſpecial 
unleſs it had been expreſsly granted in ſatisfac- Sede 


tion of the terce; but, by 1681, c. 10, the wi- 
dow, who has accepted of a ſpecial proviſion 
fom her huſband, is thereby excluded from the 
terce, unleſs ſuch proviſion ſhall contain a clauſe, 


that ſhe ſhall have right to both. „ 


29. The widow has no title of poſſeſſion, Brief of 
and ſo cannot receive the rents in virtue of her terce-. 
terce, till ſhe be ſerved to it; and, in order to 
this, ſhe muſt obtain a brief out of the chan- 
cerv, directed to the ſheriff, who calls an in- 
queſt, to take proof that ſhe was wife to the 
deceaſed ; and that the deceaſed died infeft in | 
the ſubjects contained in the brief. Ihe ſer- Service of 
vice or ſentence of the jury, finding thele widows. 


points proved, does, without the neceflity of a Kenning 


retour to the chancery, entitle the wife to enter of wi- 
into the poſſcſſion, St. 2. 6. 13.; but ſhe can 3 
only poſſeſs with the heir pro indiviſo, and log n of the 
cannot remove te ants, till the theriit kens her lands. 
to her terce, or divides the lands between her 
and the heir. In this diviſion, atter determin— 

ing by lot or kavil, whether to begin by the 

ſun or the ſhade, i. e. by the eait or the welt, 

the ſheriff ſets off the two firlt acres for the 

heir, and the third for the widow. Sometimes 

the diviſion is executed by giving one entire 
arm to the widow, and two of equal value to 

the heir. "The widow's right is not properly The right 
conſtituted by this ſervice, it was conſtituted of terce is 


before, by the huſband's ſeiſin, and fixed by conſtitu- 
ted before 
5 | | ; ſervice. 

lo entitles her to the third part of the rents 


. e Oe 


Courteſy, 


when 
due; 
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retro to her huſband's death, preferable to any 
rights that may have affected the lands in the 
intermediate period between that and her own 
ſervice, The relic, it ſhe was reputed to be 
lawful wife to the deceaſed, mult be ſerved, 
notwithſtanding any objections by the heir a. 
gainſt the marriage, which may be afterwards 
tried by the commiſſary, 1503, c. 77. 

30. Courteſy is a liferent given by law, to 
the ſurviving huſband, of all his wife's heri. 
tage in which ſhe died infeft, if there was a 
child of the marriage born alive. A marriage, 
tho' of the longeſt continuance, gives no right 
to the courtely, if there was no iſſue of it. The 
child born of the marriage muſt be the mo. 
ther's heir: If ſhe had a child of a former mar. 
riage, who is to ſucceed to her eſtate, the hu. 
band has no right to the courteſy while ſuch 
child is alive, F. 1. Dec. 1702, Darleith, con. 


trary to Sir Tho. Craig's opinion, 428. § 43. ſo 


it is only 
of heri- 
tage; 


how bur- 


dened ; 


that the courtely is due to the huſband, rather 


as father to an heir, than as huſband to an heir- 


eſs; conformable to the Roman law, which 
gives to the father the uſufruct of what the 


child ſucceeds to by the mother, J. 1. C. de bon. 


mat. Heritage is here oppoſed to conqueſt, 3.8. 
6. and ſo is to be underſtood only of the he- 
ritable rights, to which the wife ſucceeded as 
heir to her anceſtors, excluding what ſhe her- 

ſelf had acquired by ſingular titles. 5 
31. Becauſe the huſband enjoys the literent 
of his wife's whole heritage, on a lucrative title, 
he is conſidered as her temporary repreſenta 
tive, and ſo is liable in payment of all the yea. 
ly burdens chargeable on the ſubject, and of the 
current intereſt of all her debts, real and 
perſonal, 
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perſonal, to the value of the yearly rent he en- 
joys by the courteſy, K. 2. The courtely needs oy _ 
no ſolemnity to its con{titution : That right aer 0 
which the huſband had to the rents of his wile's ny ſerviec. 
eſtate, during the marriage. jure mariti, is con. 
tinued with him after her death, under the 
name of courteſy, by an act of the law itlelf. 
As in the terce, the huſband's ſeiſin is the Wife muſt 
ground and meaſure of the wife's right, ſo in be intelt. 
the courteſy, the wife's ſeiſin is the foundation 
of the huſband's ; and the two rights are, in 
all other reſpects, of the iame nature; if it is 
not, that the courteſy extends to burgage hold- 
ings, L. B. c. 44 and to fuperiorities, ang. 
1681, . 21. 8 | | 

32. All liferenters mult uſe their right, Right ot 
ſalva rei ſubſtantia : Whatever, therefore, Won. | 
part of the fee itſelf, cannot be encroached on,q. — 
by te liferenter, e. g. woods or growing tim- 
ber, even for the neceſſary uſes of the liferented as to 
tenement, F. 3. July 1696, Lady Borthwick. ee 
But, where a coppice or //va cacdua has been e 
divided into hags, one of uhich was in uſe to 
be cut annually by the proprietor, the literent- 
er may continue the former yearly cuttings 3 
becauſe theſe are conſidered as the annual fruits 
the ſubject was intended to yield, and fo the 
proper ſubject of a literent. Literenters have as to mi- 
no right to coals or minerals under ground, Pals. 
if they be not expreiled in the right; tor they 
are proper partes ſoli, 13. July, 1077, Lady 
Prijlon.—TFune 1727, heirs ol Roſebrrn, Where 
they are expreſſed, the literenter may, by the 
former rule, work any colliery that had 
been opened before the com:nenceinent of his 
light, provided he does not employ a greater 

EET 8 number 


Burdens 
affecting 
it. 


Cautio u- 


ſuſructua- 
ria. 


Alimony 
of the 


heir. 


The ex- 
piry of 
liferents; 


of lands, 
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number of colliers, or bring up a greater quan. 


tity of coals than the proprietor did. | 

3. Our law, to preſerve the literented ſub. 
jects for the fiar, directed liferenters to give ſe. 
curity, (called in the Roman law cautio uſufruc. 
tuaria), that they ſhould Keep them in good con. 
dition during the liferent, 1491, c. 25. under 


the penalty of loſing the profits thereof, 1 535, c. 


15. A ſpecial method 1s chalked out in the caſe 
of tenements within borough, by act 1 594, c. 226, 
Liferenters are alſo burdened with the alimony 
of the heir, where he has not enough for main. 
taining himſelf; which is founded in an exten. 
ſion of the laſt clauſe of act 1491, c. 25. by the 
firſt part whereof, not only ward ſuperiors, but 
liferenters, were obliged to preſerve, in good con. 


dition, the ſubject of the ward or liferent“. Ihe 


name of an empioyment, if it does not afford 
bread to the heir, will not defend the liferenter 
againſt this burden, 25. July 1705, Ayton. The 
bare right of app+rency tounds the action againlt 
the liferenter, 12. Feb. 1035, Hepburn. lt 184 
burden perlonal to the luicrenter himſelf, and 
cannot be thrown upon his adjuuging creditors, 
as coming in his place by their duigences, 1737, 
Cred. of Blair. Literentets are allo ſubjected to 
the payment of the yearly ceſſes, ſtipends, &c. 
talling due during their right, and to all other 
burdens that attend the ſubject liferented. 
34. Lifcrent is exunguithed by the literent- 
er's death. That part ot the rents which the 
likerenter had a proper right to, beiore his death, 
falls to his executors; the reit, as never having 
been in bonis of the decealed, goes to the hat, 
ED Martinmas 


* But literenters of money are not ſubjeQed to this 
burden. „„ | 


wy _ ww wed Et wo . J ae. 2 . a. 
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Martinmas and Whitſunday are, by our cuſtom, 

the legal terms of the payment of rent : Con- regulated 
ſequently, if a liferenter of lands ſurvives the by the le · 
term of Whitſunday, his executors are entitled Bal terms. 
to the half of that year's rent, becauſe it was 

due the term before his death; if he ſurvives 
Martinmas, they have a right to the whole. 

And this is the rule, tho' the conventional term 

hould be after Martinmas; for ſtill the rent, 

tho! not payable, was due while the liferenter 


was yet alive; and the poſtponing the term of 


payment cannot hurt the right of the execu- 

tors, Gosford, 24. July (668, Carnegy. A life- 

renter, who outhves any part of the term- day, 
tranſmits to his executors the right to that 
term, F. 8. Dec. 1704, Paterſon. If the life- What if 
renter, being in the natural poſſeſſion, and ha- the life- 
ring firſt ſowed the ground, ſhould die, even d the 
bekore the Whitſunday, his executors are en- ground. 
titled to the whole crop, in reſpect that both 

ſeed and induſtry were his, 25. Fuly 1671, 8 
Cutbrie. Liferents of mills, though their fruits Liferents 
are continual, de die in diem, are governed by of mills; 
the ſame rule with liferents of lands, 8. Dec. 

1617, Guthrie. In a liferent of money conſtitu- of money. 
ted by a moveable bond, the executors have Aa 
night to the intereſt, down to the very day of 

the liferenter's death, where no terms are men- 

toned for the payment thereof; but, in the caſe 

of an heritable bond, or of a money-liferent ſe- 

cured on land, the intereſts of literenter and 

har (or of heir and executor ; tor the lame rules 

lerve to fix the intereſts of both) are governed 

by the legal terms ot land-rent, 11. Fan. 1738, 
Carruthers, without regard to the conventioual, 

12. Jan. 1681, Treter. : 
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Benefices 
conſiſt of 


church- 
lands, 


and 
teinds. 


17 appellation transferred from ſecular feus to 
church livings, becauſe they were given to 
churchmen, in conſideration of their ſpiritual 
warfare. They conſiſt either of lands, or of the 
tithe or teind of lands; the firſt is called the tem. 
porality, the other the ſpirituality of the benefice, 


That church lands might not be aliened by the 


beneficiaries, in prejudice of their lucceilors, Bi. 


ſhops, and the heads of religious houles, were 


diſabled from making grants, without the con- 
ſent of the chapter or convent ; which rule con- 
tinued after the retormation, during church: go- 
vernment by Biſhops, 1606,c. 3. Ihe King's con. 
firmation, as the preſumed patron, was allo tobe 
adhibited to grants of church lands, K. M. J 2.c, 
23.; Which right, tho? wreited from our oove- 
reigns by the Pope, Cr. 140. § 29 was, upon ihe 
retormation, reſtored to the crowu, 1584, c. 7. &c. 

2. leinds, or tithes, are that liquid propor. 


tion of our rents, or goods, which is due to 


churchmen for performing divine ſervice, or ex- 
erciſiug the other ſpiritual functions proper 
to their ſeveral offices. Moſt of the canoniſts 
affirm, that the preciſe proportion of a tenth, 
not only of the fruits of the ground, but oi 
what is acquired by perſonal indultry, 1s due 
to the chriſtian clergy, of divine right, which 
they therefore call the proper patrimony ot ile 
church; tho? it is certain that tithes, in their 
intancy, were glven, not to the clergy alone, 
but to lay- monks, who were called paupere', 
and to other indigent perſons. Charles ide 


Great was the firſt ſecular Prince who acknov- 
ledged 


Ccleſiaſtical rights are called benefices, 1 


Dre rer,, . . 


- wp 22 
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ledgel this right in the church. It appears to 

hive been received with us as far back as Da- 

vid |, by two charters of that King, preſerved 

in Anderſon's Diplomata. Our firſt ſtatute con- 
cerning teinds, is Dav. II. c. 42 | 
z. This right, it it had been divine, ought Teinds 
natur ly to have belonged to the paſtor of the _ = 
parochial church ; but its application was for a n "HEE 

long time miſerably inverted : For not only did paid to 

thoſe who were liable in payment, at firſt con- the par- 

ider their oblization as fulfilled, by giving the fon, 

nicht of their tithes to any poor lay friend; but, 

wen after tithes had been, by the church ca- 

nons, conſecrated to the parochial churches, the 

patron, who in thoſe ages looked on himſelf, 

upon the emerging of every vacancy, as the were fre- 

ablolute proprietor of the benefice, aſfumed eee | 

frequently a power of appropriating or annex ated to ca- 

ing it to a cathedral church or monaltery ; by thegrals 

which annexation, the cathedral or monaſtery and mo- 

became the bench.lary or titular of the bene. naſteries. 

ice annex cd. At other times, churchmen, who 

had not their cithes regularly paid them, made 

a grant of part of them to the Sovereign, that 

they might the better engage his intereſt for 

making the reſt elieual : And, laitly, moſt of Certain 

the religious orders procured from the Pope an "_— Pra 

exemption from payment of the tithe of lands 8 

polletted by themiclves, which ought to have ing chem. 
been paid to the ſeveral churches where the 

lands lay. Thele abutes were in ſome mea- 

lure corrected, firit, by a Papal conſtitution 

of Adrian IV. anno 1156, limiting uch exemp— 

tions to the three orders of Citterttans, Holpital- Theſe a- 
lers, and Lemplars; and afterwards by leveral cet 
couctls of Lateran, one held by Alexander III. OO 

m 1180, one by Innocent lil. In 1215, &c. pro- 

iditing the farther infeudation of tithes to lay- 

V! . men, 


5 CD. Bock. 


men, and their further conſecration to any b 
bother than the pariſh-church. 
Vicar; 4. The perſon employed by the cathedral f 


church or monaſtery, to ſerve the cure in the y 

church annexed, was called a vicar, becauſe he t 

at firſtna- held the church, not in his own right, but in f 

_ en the right or vice of his employers; and fo was 0 

4 removeable at pleaſure, and had no ſhare of the e 

| benefice other than what they thought fit to ( 

allow him: But, in the courſe of time, the ap. e 
_ wards per- 11 . 5 | 

85 ng pellation of vicar was limited to thoſe who were t 

made perpetual, and who got a ſtated ſhare of 0 


the benefice for their incumbency ; from 
whence arole the diſtinction of benefices into 5 
parſonages and vicarages. Ihe Biſhops, accor- þ 
ding t borbes on Tithes, p. 35. 36. about the 1 
thutcenth century, divided with their chapters 


the churches that had been annexcd to their 0 

cathedrals : Thoſe which fell to the biſhop him- c 

| Menſfal {elf were {tyled menſal, becauie they ſupported fr 
and com the expence ot his table; thoſe that went to the fr 
ded chapter were called common, as belonging in ti 
common to all its members; but it is more probs. W 

ble that this diſtinction owed its rile, long before Ii 

_ the thirteenth century, to the appropriation of 01 
parochial churches to cathedrals ; tome of which A 
the patron gave to the biſhop himſelt, which th 

were called menial ; and others to the bithup and Ia 

his chapter, which got the name of counun. Wl 

5 Verional teinds, i. e. the tenth of what wl 

one acquires by his own induſtry or employ- Or 

ment, are not acknowledged by our law; tho ſol 

they have been found due when tujpported by 10 

Teinds forty years poſſeſſion, 29. Nov. 1076, Bern. tin 
are either Predial teinds are, by the uſage of dcodald, the 
parſonage either parſonage or vicarage. Parionage teinds lan 


— 82 are the teinds of corn; and they are lo called 


becauis + 
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vecauſe they are due to the parſon, or clic tle 

tular of the benefice. Vicarage teinds are the 

ſmall teinds of calves, lint, hemp, eggs, &c. | 

which are commonly given by the tifular to Parfonage 

the vicar who ſerved the cure in his place. The teinds are 

univerſal- 

firſt ſort was univerſally due, unleſs in the caſe ly due, but 

of their infeudation to laics, or of a pontifical yjcarage 

exemption 3 but, by the cuſtoms of almoſt all are local. 

Cuiltendom; the leſſer teinds were not demand 

ed, where they had not been in uſe to be paid. By 

the practice of Scotland, the teinds of animals, 

or of things produced from animals, as lambs, 

wool, calves, are due, tho? not accultomed to be 

paid, F. 24. July 1678, L. Grant * ; but roots, 

herbs, &c. are not tithable, unleſs uſe- of pay- 

ment be proved, g. June 1676, Burnet. 
6. Ihe parſon, who was entitled to the teind FEE 

of corns, made his right effectual, either by ac- teind was 

cepting of a certain number of teind. bolls yearly m0 are ce 

from the proprietor in ſatis faction of it; or more e 

trequently, by drawing or ſeparating upon the from the 

1eld his own tenth part of the corns, after they ſtock. _ 

were reaped, from the ſtock or the remaining 

nine. tenths of the crop, and carrying it off to his 

on pranaries, Which is called drawn-teind, Hardſhips 

And, if any poſſeſſor of lands carried his part of «coding 

the corns off the ground before the churchman np ” 

had drawn the teind, he was liable in a ſpuilzie; 

which frequentiy occationed the lots ot the 

whole crop, in the cale, either ot an ill natured 

er ok an indolent titular. 4 his hardihip was removed 

loſtened, rather than removed, by the acts i part by 

1006, c. 8.—1612, c. 5.—1617, c. 9 regula- ſtatute. 

ting the times within Which the titular mull ei- 

ther draw his teind, or leave the poſleſſor of the 


/ 


lands at liberty to carry off his ock. 


. „„ a 
vide _ b. 2. t. 8. gn 6. f 
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Ckurch- 5. After the Reformation, James VI. conſi. 

lands fell gered himſelf as proprietor of all the church. 

ee lands; partly becauſe the purpoſes for which 

upon the they had been granted were declared ſuperſtiti. 

Reforma- ous ; and partly in conſequence of the reſigna. 

tion. tions which he and ever his mother had pro. 

cured from the beneficiaries : And, even as to 

the teinds, though our reformed clergy, after 

the example of the canoniſts, claimed them az 

the patrimony of the church, our ſovereign did 

not ſubmit to that doctrine, farther than it ex. 

'* tended to a competent proviſion for miniſters, 

Erection He therefore erected or ſeculariſed ſeveral abba. 
of benefi «- 3 .: 

ces into Cies and priories into temporal lordſhips; the 

temporal grantees of which were called ſometimes lord 

lordſhips. of erection, and ſometimes titulars, as having 

by their grants the ſame title to the erected be. 

neſices that the monaſteries had formerly. 

Annexa- 8. As the crown's revenue ſuffered greatly 

tion of by theſe erections, the temporality of all church. 


church" beneſices (4, e. church. lands) was, by 1587, « 
the crown. 29. annexed to the crown. That ſtatute, tho 


it does not comprehend teinds, excepts irom 
the annexation the teinds of lands belonging to 
parſonages and vicarages, together with their 
manſes and glebes; and declares, that all thelc 
ſhall remain with the preſent pofleflors, ot 
with thoſe that ſhall be afterwards provided to 
the benefices. Lands granted to univerſities, 
ſchools, and hoſpitals, are alſo excepted, (tho 
theſe did not truly fall within the act, not being 
church. lands); and benefices of laic patronage 
by which is meant ſuch as were eſtabliſhed be. 
fore the Reformation in laymen, whoſe rigib 
the legiſlature had no intention to weakelb 
Notwithitanding this ſtatute, his Majelty co 

| = Llnue 
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tinued to make farther erections, which were 
declared null by 1592, c. 119. with an excep- 
tion of ſuch as had been made in favour of lords 3 
of parliament, ſince the general act of annexa- 
tion in 1587. 
k. Charles I. ſoon after his ſucceſſion, K. Cha. . 
ie a reduction of all theſe erections, whether _ wh 
er ion. of 
granted before or after the act of annexation, the erec. 
upon the grounds mentioned at length by Mr tions. 
Forbes, in his treatiſe of tithes, p. 259. Ina 
conference between the King and the titulars, 
zon the ſubject of this ſuit, his Majeſty inſiſt- 
ed, 1. That all proprietors ſhould be relieved His Maje- 
from the hardſhip of having their teinds drawn *y'5 de- 
by the titulars. 2. That all the ſuperiorities of — 
erections (7. e. of lands holden of the titulars, 
as coming in place of the monaſteries) ſhould 
be declared to be in the crown, on a reaſonable 
compoſition to be paid to the titulars for paſſing 
from their right. 3. That a ſmall interelt ſhould 
de relerved to the crown out of all the erected 
tinds. At laſt, the whole matter was referred All diff-. 
to the King bimlelf, by four ſeveral ſubmiſſions rences re- 
ferred to 
or compromiſes, in which the parties on one he King” 
hde were the titulars and their tackſmen, the himſelt. 
bilgops with the inferior clergy, and the royal 
boroughs, for the intereſt they had in the teinds 
that were gifted for the proviſion of minilters, 
[chools, or hoſpitals within their boroughs ; and, 
on the other part, the proprietors, who wanted : 
to have the leading of their own teinds. The 
Uumifſion by the titulars contained a ſurrender, 
mo his Majeſty's hands, of the e ot 
their ſeveral erections. | 
10. Upon each of theſe ſubmiſſions, his 1 4 
Majeſty pronounced ſeparate decrees arbitral, cre ar. 
| | dated bitral. 
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dated 2. Sept. 1629, which are ſubjoined to the 

Proprie- acts of parliament of his reign. He made it lay. 

tors may ful to proprietors to ſue the titulars for a valyz. 

fue fora tion; and, if they thought fit, for a ſale alſo of 
valuation 3 . 

and ſale of their teinds, before the commiſſioners named or 

tithes. to be named for that purpoſe. The rate of teind, 

Teinds when it was poſſeſſed by the proprietor jointly 

valued with the ſtock, for payment of a certain duty to 

either the titular, and ſo did not admit a ſeparate va. 

Jointly, juation, was fixed at a fifth part of the conſtant 

yearly rent, which was accounted a reaſonable 

ſurrogatum, in place of a tenth of the increaſe, 

New Coll. vol. 2. 18. Where it was drawn by 

the titular, and conſequently might be yalued 

or ſepa- {ſeparately from the ſtock, it was to be valued, 

rately. as its extent ſhould be aſcertained, upon a proof 

before the commiſſioners ; but, in this laſt valu. 

ation, the King directed the fifth part to be de. 

ducted from the proved teind, in favour of the 


1 


| 
_ Proprietor, which was therefore called the King's 
eaſe, 28. Jan. 1708, Doul.— 7. Feb. 1711, ] 
Privilege Home. The proprietor ſuing for a valuation, 
of a pro- gets the leading of his own teinds as ſoon as his 
Fre ra {uit commences; but, if he ſhall ſuffer prote- 
nar oh ſtation to be extracted againſt him, for not in- j 
fiſting in the proceſs, he loſes that privilege, by t 
1693, c. 23. The proprietor is, in all valua- 1 
tions, allowed a joint proof with the titular, by f 
our preſent law 1690, c. 30.; and, upon get- 5 
ting his decree of valuation, he may be compel. 2 
led by the titular, if he ſhall inſiſt for it, to in- 0 
teft him in the lands, for his ſecurity of the va ri 
lued teind, Mackenzie, h. t. 8 16. ſe 
11. Where the proprietor inſiſted alſo for 2 0! 
ſale of his teinds, the titular was obliged to {ell 
them at nine years purchaſe of the valued teind- BF cl: 


: duty; 
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duty; and, upon receiving the price, to exe- 
cute a diſpoſition in the purchaſer's favour, 
containing procuratory of reſignation and pre- 
cept of ſeiſin, which the decreet- arbitral directs 
the granter to warrant only from his own fact 
and deed; but, by 1633, c. 19. the extent of 

the warrandice is left to the diſcretion of the 
commiſſioners. If the purſuer had a tack of 
his own teinds not yet expired, or if the defen- 
der was only tackſman of the teinds, and ſo 
could not give the purſuer an heritable right, 
an abatement of the price was to be granted ac- 
cordingly by the commiſſioners. This part of 
the decreet-arbitral, concerning the valuation 
and ſale of teinds, was ratified in parliament, 
1632, c. 17. and commiſſioners were appointed 
for executing it by the ſame parliament, c. 19. 


12. There is no proviſion in the decrees ar- Certain 
bitral for ſelling the teinds granted for the ſu- teinds _ 
ſentation of miniſters, univerſities, ſchools, or "TY be 


hoſpitals ; becauſe theſe were to continue, as a 
perpetual fund, for the maintenance of the per. 
lons or ſocieties to whom they were appropri- 
ated ; and they are expreſsly declared not ſub- 
ject to ſale, by 1690, c. 30,—1693, c. 23. By 
the laſt of theſe acts, it is alſo provided, that 
the teinds belonging to biſhops, which had then 
fallen to the crown, upon the aboliſhing of 
Epilcopacy, ſhould not be ſubje& to ſale as long 
as they remained with the crown not diſpoſed 
of; nor thoſe which the proprietor, who had 
right both to ſtock and teind, reſerved to him- 


lelf, in a ſale or feu of lands. But, tho? none The ſupe- 
of theſe teinds can be ſold, they may be valued, riorities of 


13. The King, by the decrees arbitral, de- eee 


cared his own right to the ſuperiorities of e. the 
„ | tection 
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rection which had been reſigned to him by the 
ſubmiſſion, reſerving to the titulars the feu. du. 
unleſs the ties thereof, until payment by himſelf to them, 
church- of one thouſand merks Scots for every chalder 
vaſſal 
for #6 of feu. victual, and for each hundred merks of 
hold his feu-duty, ratified 1633, c. 14. 3 which right of 
lands of redeeming the feu-duties was renounced by the 
the titu- crown, 1707, c. 11. If the church-vaſſal ſhould 
lar. conſent to hold his lands of the titular, he can- 
not thereafter recur to the crown, as his imme. 
diate ſuperior, 1661, c. 53. 
14. His Majeſty referred what intereſt the 
crown ought to have, in the teinds of erected 
| benefices to the commiſſioners ; who determin- 
Annuity ed an annuity to be paid out of them to the 
of teinds. crown, of about fix per cent. ratified 1633, c. 15. 
This right, not having been annexed, was con- 
veyed to one Livinglton in ſecurity of a debt; 
but, in 1674, the exerciſe of it was ſuſpended 
by the crown; ſince which Ume, it has lain 
dormant, Sf. 2. 8. 13. 
— yr 2s £4 in explaining what the conſtant rent is, 
rent by which the teind mult be valued, the follow- 
the valua- ing rules are obſerved. The rent drawn by 
tion of the proprietor, from the ſale of ſubjects, that are 
teinds; more properly parts of the land than of the 
Rent of fruits, e. g. quarries, minerals, moſſes, &c. 1s 
quarries, to be deducted from the rental of the lands, 
c. not 11. Dec. 1734, heritors of Cadder ; and allo 
tcindable, 
the rent of ſupernumerary houſes, over and 
above what is neceſlary for agriculture; and the 
additional rent that may be paid by the tenant, 
in conſideration of the proprietor's undertaking 
any burden that law impoſes on the tenant, 
c. g. upholding the tenant's houſes, ibid.; be- 
nor of or- cauſe none of theſe articles are paid properly 


chards, on account of the fruits, Orchards mult allo 
1 1 | be 


upon their getting a competent ſtipend modified 


„„ 2 


pe deducted, New Coll. vol. 2. 18. 3 and mill- nor milt- 
rent, becauſe the profits of a mill ariſe from in- rent, 
duſtry ; and the corns manufactured there ſuf. 

fer a valuation, as rent payable by the tenant; 

and therefore ought not to be valued a ſecond 

time againſt the titular, as mill rent. The 

yearly expence of culture ought not to be de- 

ducted ; for no rent can be produced without it, | 
6. Feb. 1745, feuers of Dalkeith : But it an 1m- nor rent 
provement of rent is made at an uncommon improved 
expence, e. g. by draining a lake, the proprie- wn; _ 
tor is allowed a reaſonable abatement on that wade ra 
account, 18. July 17 39, herit. of Cadder. pence. 
16. Notwithſtanding the ſeveral ways of 
miſapplying parochial teinds in the times of Po- Teinds 
pery, ſome few benefices remain entire in the not diſpo- 
hands of the parſons. The miniſters planted ſed of, _ 
in theſe, after the reformation, continued to 

have the full right to them, as proper benefi- 

ciaries; but, by acts 1690, c. 23. and 1693, 

(. 25. a power is granted to the patron to Pow re-. 


redeem the whole teind from ſuch beneficiaries, 995 55 


; a | | tron, 
to them; which teind fo redeemed, the patron from the 


is obliged to ſell to the proprietor at ſix years benetici- 
purchale. % , 
17. Some teinds are more directly ſubject In what 
to an allocation for the miniſter's ſtipend, than _ 
others. "The teinds in the hands of the lay ti- ſubject als 
ular tall firſt to be allocated, who, fince he allocation 
13 Not capable to ſerve the cure in his own for ſti- 
perlon, ought to provide one who can; and pend. 


* 


It the titular, in place of drawing the teind, 
las ſet it in tack, the tack-duty is allocated: 
Is fort is called free teind. Where the tack- 
duty, which is the titular's intereſt in the teinds, 
| | falls 
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falls ſhort, the tack itſelf is burdened, or, in 


other words, the ſurplus teind over and above 
the tack- duty: But, in this caſe, the commit. 
ſioners are empowered to recompenſe the tackſ. 
man, by 2 his tack for ſuch a num. 
ber of years as they ſhall judge equitable, 1690, 
c. 30.— 170%, c. 9. Where this likewiſe proves 
deficient, the allocation falls on the teinds he. 
ritably conveyed by the titular, unleſs he has 
warranted his grant againſt future augmenta. 
tions; in which caſe, the teinds of the lands 
belonging in property to the titular himſelf mult 

| be allocated in the firſt place. 
Titular 18. Where there is ſufficiency of free teinds 
may allo- in a pariſh, the titular may allocate any of them 
cots he ſhall think fit for the miniſter's ſtipend, 
teinds, if ſince they are all his own ; unleſs there has been 
there is no à previous decree of locality: And this holds 
locality ; tho” the ſtipend ſhould have been paid imme- 
morially out of the teinds of certain particular 
lands. This right was frequently abuled by ti. 
tulars, who, as foon as a proprietor had brought 
an action of ſale of his teinds, allocated the pur- 
— luer's full tiend for the ſtipend, whereby tuck 
=_ not action became ineffectual: It is therefore pro- 
atter aten vided, by 169 3» c. 23. that, aſter citation in a 
ny ſale of ſale of teinds, it ſhall not He in the titular's 
teinds. power to allocate the purſuer's teinds ſolely, 
but only in proportion with the other teinds in 

the pariſh. 

| Miniſters 19. Miniſter's glebes are declared free irom 
glebes, the payment of teinds, 1578, c. 62.— 1621, . 
mw 2 10. Lands cum decimis incluſis are allo ex- 
mus incluſſs empted from teind. Theſe were, according to 
are ex: Mackenzie, J. f. 6. the lands which had been 
empted feued out, prior to the above recited Laterail 
trom councils, (which prohibited the infeudation ot 
teind. | 8 teiuch 
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teinds to laics), by churchmen who had right 

both to ſtock and teind ; whereby the teinds 

were conſolidated with the ſtock, and were ne- 

ver afterwards ſeparated from it. Sir Tho. 

Craig, who is of opinion that we had no infeu— 

dation of teinds fo early, underitands, by that 

expreſſion, all lands, where the churchmen, who | 

had right both to ſtock and teind, and came at- 

terwards to feu out the lands (which they were 

allowed to do, by 1457, c. 71.) included the 

teind in the ſame charter with the ſtock ; with- 

out diſtinguiſhing whether ſuch right was prior 

or potterior to the Lateran councils; And, a- 

preeably to this laſt opinion, it has been ad- 

judged ſufficient to exempt lands from payment 

of teind, that the proprietor proved his right 

thereto, cum decimis incluſis, as far back as the act 

1587. c. 29. which ſuppoles all ſuch rights to be 

valid, Dirl. 229.—7. Dec. 1737, Dempſter. Lands 

vhich formerly belonged to the Ciitertians, or 

aher privileged orders, are not now exempted 

hom teind, 15. June 1737, Miniſter of Barry ; 

either becauſe the privilege having been given 

tothe monks, as pauperes, was deemed perio- 

nal, and ſo not tranſmiſſible to the laic titulars 

or becauſe it was limited to lands which thele 

orders were than poſleſſed of; and it does not 

appear that they had property in Scotland ſo 

tarly as the papal grant of exemption.” 
20, Teinds are debita fructuum, not fundi ; Veines 

or as, by their firit condition, the benetictary are debita 

might, it he uled the proper diligence, make Je, 

len ellectual, by drawing them out of the c- 2 

eral crops, he needed no real ſeculity. Ihe 

Kon, therefore, for bygone teinds is only per— 

Wal, againſt thoſe who have intermeddled, ci- 
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ther with the teind by itſelf, or with ſtock and 

teind jointly; unleſs where the titular is infeſt 

in the lands, in ſecurity of the valued teind. 

duty. Where a tenant is, by his tack, bound 

to pay a joint duty to his landlord for ſtock and 

teind, without diſtinguiſhing the rent of each, 

his defence of a bona fide payment of the whole 

to the iandlord, has been iuſtained in a ſuit at 

the inſtance of a laic titular, 21. March 1628, 

Murray ; but repelled. where a churchman wa 

purſuer, 19. Tb. 1629, Kirk. In both caſes, 

the proprictor who receives ſuch rent is liable 

as imermeddler. Every perſon having right 

to teinds, whether churchmen or laic utulat, 

TIypothec has an hypothec upon the fruits, for the pq). 

"28 wp Þ ment of his teind, 24. June 1662, Vernor.— 

| the teind 13. Dec. 1664, Biſhop ot the //es ; but a pur. 

| chaſer bona fiae, at a public market, is fecure, 
20. Dec. 1664, Reid. 5 


Inhibition 21. In tacks of teinds, as of lands, there f 
of teinds. place for tacit relocation ; to ſtop the effect af 
which, the titular muſt obtain and execute al 
inhibition of teinds againit the tackſman, Which b 
differs much from inhibition of lands, (es at 
plained under the next title), and is intended L 

merely to interpel or inhibit the tack{mal BW + 

from farther intermeddling. But, if the tity 

lar ſhall, after inhibition, ſummarily turn ol de 

his tacklman, without a previous {ſentence 8 (0 

he is liable in a ſpuilzie, 27. Jan. 1665, L ber 


_ Berford. This diligence of inhibition i 
allo be uſed, at the ſuit of the titular, again $f 
any other poſſeſſor of the teinds ; and, if the 


tackſman or poſſeſſor ſhall intermeddle after the 
inhibition is executed, he is liable in a-ſpull * 


Zle. | 
| 9% 


22. Lands and teinds paſs by different titles; In what 


a diſpoſition of lands, therefore, tho' grante 
by one who has alfo a right to the teind, will not 


4 cale does | 
4 grant a 
lands in- 


carry the teind, unleſs it ſhall appear from ſpe- clude the 
cial circumſtances that a fale of both was de- teiud. 


ſigned by the parties, F. 29. June 1698. Callan- 
Gr. But, if a proprietor, who has right to his 


teinds, and who conſequently carries his whole 


corns, without diſtinguiſhing between ſtock 
and teind, to the ſame mill, ſhould aſtrict his 
lands, the intention of parties is preſumed, that 
the aſtriction ſhould reach to both. In lands 
cum decimis incluſis, where the teinds are conſo- 
lidared with the ſtock, the right of both mult 
neceſſarily go together in all caſes. _ 


| TI. 11. Of Inhibitions. 5 


rPHE conſtitution and tranſmiſſion of feudal 
rights being explained, and the burdens 


vith which they are chargeable, it remains to 
be conſidered how theſe rights may be affected 


at the ſuit of creditors, by legal diligence. 


- . 


Diligences are certain forms of law, whereby Dilig 
a creditor endeavours to make good his pay- ces. 


ment, either by affecting the perſon of his 


debtor, or by ſecuring the ſubjects belonging 
o him from alienation, or by carrying the pro- 


perty ot theſe ſubjects to himſelf. They are ei- 


cher real or perſonal. Real diligence is that which 


is proper to heritable or real rights ; perſonal 


8 that by which the perſon of the debtor may 


be ſecured, or his perſonal eſtate affected. Of 
the lirlt fort we have two, 1. Inhibitions, 2. 
Adjudication, which law has ſubſtituted in the 
Pace of appriling. 1 1 


en · | 
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Inhibi- 
tion, 


2. Inhibition is a perſonal prohibition, which 


paſſes by letters under the ſignet, prohibiting 


the party inhibited to contract any debt, or do 
any deed, by which any part of his lands may 


be alened or carried off, in prejudice of the 


how per- 
teded. 


The 
grounds 
of inhibi- 


tion. 


Inhibi- 
tion on a 
depend— 
eice. 


creditor inhibiting. It mult be executed againſt 
the debtor perſonally, or at his dwelling: houſe, 


according to the order preſcribed in the caſe of 


ſummonſes by 1540, c. 75. and thereafter pu. 


Hliſhed and regiſtered in the ſame manner with 


interdictions, 1581, c. 119. No. 1 1600, c. 13, 
(1. 7. 33.) . Though this diligence requires re. 
giſt ration to complete it, yet it ſecures the cre. 
ditor who inhibits againſt all deeds of aliena- 
tion, even onerous ones, that are granted po 
ſterior to the publication of the letters, (4. 1, 


15.) provided he ſhall, within the time, ſtatu- 


ted, proceed to perfect his diligence by regiſtra. 
tion, Dirl. 254.— Harc. 639. 

3. Inhibition may proceed either upon a li. 
quid obligation, or even on an action commen- 
ced by a creditor for making good a claim not 


yet ſuſtained by the judge; which laſt is called 
inhibition upon a depending action. The ſum- 


mons, which conſtitutes the dependence, mult 
be executed abainſt the debtor before the lei- 
ters of inhibition pats the fignet ; for no ſuit 
can be ſaid to depend againſt one, till he be ci 
ted in it as a defender, Br. 9. *. But the eſtcc 
of ſuch inhibition is ſuſpended, till decree be 
obtained in the action againſt the debtor ; and, 
in the ſame manner, inhibitions on conditional 
debts have no effect, till the condition be purif- 


ed. * as they carry with them a cer. 
tain 


. vide New Coll. 2. 169. and July 19. . Crid. 


tors ol Strichen. 


Tir. 11. Of Inbibitions. 1 


tain degree of reproach, were not granted, by Inhibi- 
the old practice, without a trial of the cauſe; tions not 
which is {till neceſſary when they proceed on rr 
conditional debts, 17. July 1713, Weir: And nif cauſa 
though, in other caſes, inhibitions now pals of ,ogriza. 
courſe, the Lords are in uſe to ſtay them, or, 
if they have paſſed the ſignet, to recal them, 
ether on the debtor's ſhewing cauſe why the 
diligence ſhould not proceed, F. 15. Feb. 1699, 
Murray *; or even ex officio, without the debt- 
or's appearance, where the ground of the dili- 
gence is doubtful, F. 9. Feb. 1706, Wiſhart. | 

4. Tho? inhibitions, by their uniform ſtyle, Inhibition 
diſable the debtor from ſelling his moveable, limited to 
as well as his heritable eſtate, their effect has heritage. 
been long limited to heritage, from the inter- 
ruption that ſuch an embargo upon moveables 
muſt have given to commerce, 22. March 1623, 
L. Braco ; ſo that debts contracted after inhibi- 
tion may be the foundation of diligence againſþ 
the debtor's perſon and moveable eltate. Lhe 
arrears remaining due on a debitum fund! to a 
perſon inhibited, tho? they be heritably ſecured, 
are moveable, and therefore do not tall under 
the inhibition, Falc. vol. 2. 138. An inhibi- 
tion ſecures the inhibiter agaluit the altenation, __ 
not only of the lands that belonged to his debt- Its affets 
or when he was inhibited, but of thoſe that he after ac- 
falt have afterwards acquired, 15. Dec. 1603, Wihtions. 
Ellen; but no inhibition can extend to luch _ 
attcr-purchalers, as lie in a juriſdiction where 
the 11hibition was not regiſtered; for it could 
not have extended to theſe, tho' they had been 
made prior to the inhibition. 


5. This 


_ * Vide Did, vol. 3. P. 188. Blackwood. - 
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It does . This diligence only ſtrikes againſt the 


not ſtrike voluntary debts or deeds of the inhibited per. 
_ ſon : It does not reſtrain him from granting ne. 
ceſſary deeds, i. . ſuch as he was obliged 

to grant anterior to the inhibition, ſince he 
might have been compelled to grant theſe be. 
fore the inhibiter had acquired any right by his 
diligence. By this rule, a wadſetter or annual. 
renter might, after being inhibited, have ef. 
fectually renounced his right to the reverſer on 
payment, becauſe law could have compelled 
him to it, 7. Jan. 1680, Maclellan ; but, to ſe. 
cure inhibiters againſt the effect of ſuch aliena- 
tions, it is declared by Act S. 19. Feb. 1680, that, 
after intimation of the inhibition to the rever- 
ſer, no renunciation or grant of redemption ſhall 
be ſuſtained, except upon declarator of redemp- 
tion b1cught by him, to which the inhibiter 


nor a- muſt be made a party. Judicial rights, „g. 
gainſt ju adjudications, recovered againit the inhibited 


_ perſon after the inhibition, upon debts con- 
tracted prior thereto, are not hurt by that dili- 
gence; for theſe are truly the deeds of the law, 

not of the perſon inhibited : But an adjudica- 

tion led on a bond voluntarily granted after in- 
| hibition, is reducible. _ En 

It is ſim- 6. An inhibition is a diligence fimply pro- 

ply pichi- hibitory, ſo that the debt on which it proceeds 

ditory. continues perſonal after the diligence; and con- 
ſequently, the inhibiter, in a queſtion with an- 
terior creditors whole debts are not ſtruck at 

by the inhibition, is only preterable from the 

period at which his debt is made real by adju- 
dication: And, where debts are contracted on 
heritable ſecurity, tho? poſterior to the inhibi- 

tin, the inhibiter's debt, being perſonal, wan 


be ranked with them ; he only draws back from 

the creditors ranked the ſums contained in his 
diligence. The heir of the perſon inhibited is o— 
not reſtrained from alienation by the diligence | 
uſed againſt his anceſtor ; for the prohibition is 

perſonal, affecting only the debtor againſt whom 

the diligence e 88 
F. Inhibitions do not, of themſelves, make Reducti- 


void the poſterior debts or deeds of the perſon 925 e ca- 


inhibited ; they only afford a title to the uſer {/7e ne 
of the diligence to ſet them aſide, if he finds bun 4 
them hurtful to him: And, even where a debt ſolely in 
is actually reduced ex capite inhibitionis, luch the inhi- 
reduction, being founded jolely in the inhidj. Piter's in- 
ter's intereſt, is profitable to him alone, and can- 8 
not alter the natural preference of the other cre- 
ditor>. Hence, where leveral infeftments of an- 
nualrent, of different dates, have been granted 
| by the debtor after inhibition, for the payment 
of all which the debtor's eſtate is not ſufficient, 
tho? the inhibiter cannot be hurt by any of the 
poſterior contractions, and conſequently mult 
draw back his whole debt from the annualrent- 
ers, yet the deficiency in the fund of payment 
muſt fall, not on the whole of them, pro rata, 
but upon the leaſt preferable, Talc. vol. 1. 160. 
Hence alſo debts, tho* contracted after inhi- 
bition, are not reducible, where the inhibiter 
would have been totally excluded from the 
debtor's funds, by debts preferable to his own, 
tho' theſe poſterior contractions had not been 
made, De „ 
8. Inhibitions may be reduced upon legal Purging 
nullities, ariſing either from the ground of debt, of inhibi- 
or the form of the diligence. When payment dien. 
s made by the debtor to the inhibiter, the in- 
= hibition 
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Appri- 
ſings, 


_ diſtreſs; and, in default of theſe, as much of 
his heritage was to be fold as would fatisly 


were ori- 

girally 

proper 
ſales, 
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hibition is ſaid to be purged. Any creditor, 
whoſe debt is {truck at by the inhibition, may, 
upon making payment to the inhibiter, compel 
him to aſſign the debt and diligence in his fa. 
vour, that he may make good his payment the 
more effectually againit the common debtor, 


TIT. 12. Of Compriſings and Adjudications, 


ERITABLE rights may be carried from 
the debtor to the creditor, either by the 
diligence of appriſing (now adjudication), or by 


a judicial tale, carried on betore the Court of 
Seſſion. Appriſing, or compriting,, was the 


ſentence of a ſheriff, or of a meflenger who 


was ipecially conſtituted ſheriff for that pur- 


' pole, by which the heritable rights belonging 
to the debtor were ſold for payment of the 
debt due to the appriſer. By the Roman law, 


the debtor's moveable eſtate was firſt taken in- 


to execution, and, if that was not ſufficient, 
his immoveable, J. 15. F 2. de re jud. In the 
ſame manner, the debtor's moveables were, by 


our old law, to be firſt deſtrained on a brief of 


the creditor, gf. Al. II. c. 24. ; fo that appri- 
{ſings were, by their original conſtitution, pro- 
per ſales of the debtor's lands, to any purchaſer 


who offered“. It there was not enough for 


the 


Vid. /7ift. Law Trad Appendix, No. 6. 


_ » 8 1 FS > 
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the ods! 8 payment within the territory of 
that ſheriff who was firſt applied to, the crown 
iſued letters to other ſheriffs, who were to pur- 
ſue the ſame method with the firſt, 1469, c. 37. 
If no purchaſer could be found, the ſheriff was 
to appriſe or tax the value of the lands by an 
inqueſt, (whence came the name of appriſing), 
and to make over to the creditor lands to the 
value of the debt. 


piling iſſued from the King's ſignet, and were > 
directed to meſſengers, as ſheriffs in that part. 
The meſſenger who was employed, ſearched 
frlt for moveables, and, upon finding none, 
denounced the lands to be appriſed, i. e. made 
publication of the intended appriſing, upon the 
ground of the lands, and at the market-croſs 
oi the juriſdiction where the lands lay, and 
leit copies of the execution at both places. 
The letters were alſo to be executed againſt 
ne debtor, perſonally or at his dwelling- place, 
niteen days before the actual appriſing. By 
we decree following upon this diligence, ſuch 
proportion of the debtor's lands was adjudged 
o the proprietor, as was taxed by the inquelt to 
«nount to the principal ſum and penalty con- 
tained in the debt, and to the meſſenger's 
ncriit-fee, 1. 4+ 18. 3 but the appriſer got no- 
tung in name of intereit before the retormas 
lion, In courſe of time, all appriſings were led 
at Ldinburgh, whereby perſons came trequent- 
ly to be put on the inqueſt, utter ſtrangers to 
tue value of the lands; which ſoon introduced 
tne cuſtom of appriſing the whole lands belong - 
ng to the debtor, without comparing their va- 
ue with the extent of the debt. Seven years 
EE: e 


2. Soon after the act 1469, all letters af ap- Form of 
appriſings. 


* 
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The legal were, by the act 1469, allowed to the debtor, to 

reverſion redeem the lands appriſed, (called the legal re- 

2 _ verſion, or the legal); but a minor may te. 

runs not deem at any time within his age of twenty. 

againſt five, 1621, c. 6. whether he himſelf be the ori. 

minors. ginal debtor, or whether he ſucceed as heir 

to the debtor: And where a major ſucceeds to 

a minor, againſt whom the legal of ſeven years 

was expired at his death, the major's right of 

reverſion is prorogated for year and day there. 

after. . 

What 3. Though letters of appriſing contained a 

ſubjets power to poind moveables, nothing was 4 

enter] d. VJacto appriſed by the metlenger, but heritable 

N rights. Perſonal rights of lands may be appri- 
ſed. and tacks where aſſignees are not ſpecially 

excluded; and even bare faculties or powers 

mpetent to a debtor, e. g. a faculty to re- 
ee a deed granted by a minor to his preju- 
dice, St. Anſ. voce Adjudications ; for every. 
pecuniary or patrimonial intereſt belonging to 

debtors, ought to be ſubjected to the diligence 

| of creditors. Offices of truſt, conferred on 
What of. perſonal conſiderations, cannot be appriſed; 
fices can becauſc in theſe there is a delectus perſonde, not 
be appri- communica'le to creditors by diligence : But 
325 all offices are appriſable, which either pals by 
voluntary conveyance, or are fo annexed {0 

lands. that they are made deſcendible to the 

fame heirs, Falc. vol. 1. 203 *. An appriſing, 


whether of lands, or of a right of annualren!, R 
or other debitum fundi, carries no palt arrears | 
due upon ſuch right, prior to the decree d t 


appriiing ; tor, though theſe are heritabiy f 5 
8 cuxed, 


* Vid. Kanes, Ren. Dec. 82. & 104+ 


Trr. 1 12. Adjudication, W 


cured, they are moveable ſubjeQts, 13. March 


1627, Macghie. 


4. The debt on which the appriſing pro- On what 
ceeds, muſt be either liquid in itſelf, or liqui- debts can 


ney, betore leading the diligence ; that the pre- 

cile ſum may be known, upon payment of wich 
the debtor can redeem. It mult allo be a debt, 
the term of payment whereof is already come z 
for till then, no creditor can appropriate to 


himſelf his debtor” 8 eſtate; ; fee 11. F eb. 1080, 


Gordon. 


That creditors may have 3 to affect 


the eſtate of their deceaſed debtor, though the 
heir ſhould ſtand off from entering, it is made 
lawful, by 1540, c. 106. for any creditor, to 


charge the heir of his debtor to enter to his 
ancettor, year and day being paſt after the an- 
celtor's death, within forty days after the 


charge; and, if the heir fails, the creditor 


nay proceed to appriſe his debtor's lands, as 


dated by a ſentence, to a certain value in mo- appriſing 
en 


6 


it the heir had been entered. Cuſtom has ſo Appriſing 
explained this ſtatute, that the creditor may upon a 


charge the heir, immediately after the death of 
bis anceitor, provided letters of appriting be 
not raiſed till after the expiry both of the 


C hat ge to 


ender F eit 


year, and of the forty days next entuing the 


year, within which the heir is charged to en- 
ter, Act 9. 18. Leb. 1721.—New Coll. 27 *. But 


this ltatute retates Oy to ſuch charges on which 


appritity is to be laid agalnſt the anceſtor's 


laws; tor, in thoſe which are to be barely the 
Zoundation of a common ſummons or procels 


aint the heir, action wul be 1dltaincd 14 the 


Year 


F Vid, H it Law Trad, vol. 2. P. 1 20. | 
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year be elapſed from the anceſtor's death be. 


fore the execution of the ſummons, though 

the forty days ſhould not be alſo expired, 

19. June 1628, Maculloch. Though the ſtatute 
authoriſes ſuch charges againſt majors only, 
practice has alſo extended it againſt minors, 

The provifion of this ſtatute is, by 1621, c. 

27. extended to the caſe where the heir is the 

_ debtor. One muſt, in this matter, diſtinguiſh 
rl between a general and a ſpecial charge, though 
3 S no diſt inction is made in theſe ſtatutes. A ge. 
ſpecial, neral charge ſerves only to fix the repreſenta- 
tion of the heir who is charged, ſo as to make 

the debt his, which was formerly his ancel- 

tors: But a ſpecial charge makes up for the 

want of a fervice, explained 3. 8. 29. and ſtates 

the heir, #4jone juris, in the right of the ſub - 

jects to which he is charged to enter. Where, 
therefore, the heir is the debtor, a general 
charge for fixing the reprelentation againſt 

him is unneceſlary, ſince the only concern of 

the creditor is, that his debtor make up titles 

to the anceſtor's eltate, which is done by a lpe- 


cial charge: But, where the deceaſed was the 


debtor, the creditor muſt firſt charge his heir 
to enter in general, that it may be known whe- 
ther he 1s to repreſent the debtor ; it he does 


not enter within forty days, the debt may be 


fixed againſt him by a decree of conſtitution, 

on which he muſt be charged to enter heir in 
ſpecial, upon forty days more; and theſe mult 

be elapled before the creditor can proceed to 
appriſe. | — e | 
Appri- 6. Appriſings, being tranſmiſſions of heri. 
tings are table rights, muſt be perfected by ſeiſin. The 
. ſuperior of the lands appriſed is 1 69 
5 f 


wo 6 


— ))) ¾¼7 , ] Soc, $26... A. 
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1469, c. 37. to enter appriſers, on payment of The ſupe- 

a vear's rent; which holds, though himſelf tor muſt 

ſhould claim the lands on an excluſive title, 17. — 

July 1632, Black ; but his entry on a charge, for a 

being an act of obedience, can hurt no former year's 

right competent to him. Though there ſhould rent. 

be many appriſings, the ſuperior gets but one 

vear's rent for all of them, from which the real 

burdens affecting the lands, ariſing either from 

law, or the conſent of the ſuperior, muſt be 

deducted." If the debt due to the appriſer be 

ſmall in proportion to the value of the lands, 

the compoſition is brought lower ex aequitate, 

zo. March 1637, Paterſon. Where the crown 

js ſuperior, no more is exacted from the appri- 

ſer than one per cent. of the principal ſum ap- 

priſed for, when it is below 10,000 merks 

Scots, though that compoſition ſhould be lower 

than the ſixth part of the valued rent exacted 

irom ſingular ſucceſſors by voluntary purchaſe, 

Where the principal is above 10,000 merks, 

the compoſition falls to an half per cent 

7. Where the ſuperior refuted to enter the Allow- 

appriſer, the appriſing was, by the ancient ance of 

practice, approved or allowed by the Court of h 

Sellion, Hope Min. Pr. 109. upon which allow- i 

ance, three conſecutive precepts were directed 

to the ſuperior, commanding him to enter 

the apprifer, Cr. 457. § 20, which were no 

other than the ancient letters of four forms, 

ig, 1647, c. 43.; and, if he ſtill retuſed, ap- 

plication was made to the immediate higher 

duperior, and ſo upwards to the ſovereign, who 

clules none: But now, by long uſage, founded 

o the {aid act 1647, a limple charge of horning _ 

yank the ſuperior has been lubſtituted in 
VVV... place 


- 
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place of the letters of four forms. All appri. 

ſings, without diſtinction, and not thoſe only 

where the ſuperior was refractory, were, by 

1641, c. 54. revived by 1661, c. 31. ordained 
to be allowed by the Lords; and the allow. 

ance, containing a note of the parties names, 

of the debt, and of the lands, was to be regil. 

tered in a record to be kept by the clerk of re. 

giſter. „5 LE | 

8. After the Reformation, creditors were not 

only entitled to their principal ſums, but to the 

paſt intereſt due upon them; which principal 

and intereſt were, in the caſe of appriſing, ac. 

cumulated by the decree into one ſum, cart). 

ing intereſt to the appriſer during the not re. 

Appriſers demption of the lands. Appriſers, therefore, 

e N being truly purchaſers under redemption, en. 

3 © joyed the rents of the appriſed lands, in ſatil 

ſurplus. faction or in ſolutum of the intereſt of this ac 

rents du- cumulate ſum, in caſe they choſe to poſſeſs du- 

ring the ring the legal; until, by 1621, c. 6. they be. 

legal; came obliged to apply the rents, in ſo tar a 

they exceeded the intereſt of their debt, to- 

wards extinction of the principal ſum ; wich 

is extended, in the caſe of a minor debtor, 0 

the ſurplus renis during his minority, by 

1663, c. 10. On the other. part, if the rem 

fall thort of the appriſer's intereſt, the redemy- 

tion is burdened with the arrears remaining 

An appri- unpaid. An appriſer who enters into pollcl 
| fer who fjon in virtue of a decree, is accountable i 
has begun the debtor, as if he had continued to poſſi 


bay e till the expiring of the legal, though he thous de 


table, as if have quitted the poſſciſion immediately after 158 pr 

be had entry; becaute the decree bars all others Hug ne 

continued. jntermeddling. If the ſmalleſt part of e 4; 
| ET ts | : cb 


from 


le 


eb. 
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gebt or intereſt remains due at the expiration 
of the legal, the property of the whole eſtate 
is, in ſtrict law, carried irredeemably from the 
febtorrt. te oo 
g. As appriſings are truly ſales under rever- The by- 
fon, in payment of the appriſer's claim, the rg ot he 
arrears of intereſt due on the accumulate ſum accumu- 
are not ſo properly a debt upon the reverſer, as late ſum 
z burden upon his right of reverſion ; theſe ar- falls not 


rears do not therefore deſcend upon the ap- under ex- 


priſer's death to his executors, but to his heir, ecutry. 


as 2 part of the right of property conſtituted by 
the appriſing, 3. Feb. 1738, Ramſay : The exe- 
cutors can claim no more than the bygone rents 
of the lands not levied by the appriſer him. 


ſelf, in caſe he has been in the poſſeſſion. Yet The ap- 


2 . | priſer is 
this right of property does not conſtitute the * ot tnily 


appriſer vaſſal in the lands ?ppriſed, during the vaſſal dd. 
legal, though he ſhould be both infeft and in ring the 
poſſeſſion : The reverſer continues vaſlal, in the legal. 
judgment of law, as long as the right of rever- 

lion is competent to him; becaule ſo long it is 

in his power, by payment, to extinguiſh the ap- 

priſing, as if it had never been led; and con- 


lequently the caſualities of ſuperiority fall, du- 


ring the legal, by the death, not of the appri- 
ſer, but of the reverſer, 24. July 1739, credi- 


tors of Bonhard, _ = 5 
10. Appriſing, being a legal diligence, ren- Effect of 


ders the ſubject to be appriſed litigious from denuncia- 


the denunciation; the effect of which is, that 

no voluntary deed granted thereafter by the 

debtor, tho? before the decree, can hurt the ap- 

priſer, ſee Pr. Falc. ig.: But a creditor, who 

neglects the completing of any begun diligence, 

alter a reaſonable time, is conſidered as having 
e relin- 


gone inte- 


«TY 


bs. 
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_ relinquiſhed it ; ſo that the debtor may, after 


ſuch dereliction, grant even voluntary deeds, 


which law will ſupport, 23. J) 1674, John. 


Len “. ee 
3 11. Appriſings may be either reduced upon 
ri nullities, or redeemed within the legal. Th 


are reduced in totum where the defect is groſs; 
as where they are led on a debt not truly due, 


or where the appriſer has neglected any of the 


neceſſary ſolemnities. If the informality be no: 
fo eſſential, the Court of Seſſion, without over. 
turning the appriſing funditus, ſuſtain it ex ac 
quitate, ſimply as a ſecurity for the principal 


tum and intereſt, 31. Fan. 1679, Irvine; 


and ſometimes alſo for the accumulations, 


where the queſtion is not with co-creditors, 


but with the debtor himſelf, 3. Nov. 1738, 


Balfour But the legal of adjudications fo 
reſtricted, can never expire againſt the debt. 


Redemp- 


=_ TO 
12. An appriſing may be redeemed, not only 


tion ol ap- hy the debtor, but by any poſterior appriſer, 


Priſings. 


whole diligence is excluded by the firſt. He 
who has this right may either uſe an order of 
redemption, as in wadſets, 2. 8. 6. ; or, it the 
appriler has been in poſſeſſion, he may bring 
an action of count and reckoning againſt him, 
ior his intromiſſions. If the appriſer's intro- 
miſſions within the legal amount to his debt, 
intereſt, and expences of diligence, including 
the compoſition paid to the ſuperior for his 
entry, and intereſt thereof, the appriſing is, 
by 1621, c. 6. declared to expire rp/o facts; 
but, in this caſe, ſingular ſucceſſors are not ſe- 

| cure 


„Vid. Nov. 26. 1764, Scot cont. Duch. of Douglas. 
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cure; for, as intromiſſion conſiſts in fact, it 

can enter into no record, by which it may be 
known: And even where an appriſing is ex- Appri- 
tinguiſhed by payment made by the debtor him- ſings may 


the regiſter of reverſions, 23. July 1662, Lord unregi- 
Fraſer. After redemption, the debtor is under ſtered. 
no neceſſity to renew his ſeiſin; for, upon the 
extinction of the right of appriſing, his former 

ſeiſin revives. 3» 5 

13. Appriſings were, by the former prac- Preference 
tice, preferable, according to the dates of the 7b | 
ſeiſins following upon them, where the debtor e 
himſelf was infeft; and, where the right was 

not perfected by ſellin, in the debtor's perſon, 

or did not require ſeiſin, the preference was 
governed by the dates of the appritings. And 

eren where the firſt appriting required leilin to 
complete it, all the poſterior appriſings were 
preterred by their dates ; becaule, the firſt ap- 

priling having diveſted the debtor of the pro- 

perty, there remained no right to be affected by 

polterior appriſers, but a reverſion, which, like 

other perlonal rights, was carried without ſeiſin. 

de Of, 3. 2. 17.—Gosford, 22. July 1675, 

Jhd. But by 1661, c. 62. a pari paſſu prete- - 
relice is eſtabliſhed among all appritings led ns 225 
within year and day of that one which has #7" P! 8 


been firit made effectual, either by ſeiſin, or by appriſnge. 


exact diligence for obtaining ſeiſin. In lands What 
holden of the Crown, the pretcnting a ſigna- conſtitutes 


ture in Exchequer, by the appriter, makes his the firſt et- 
& fectual ap- 


appriling ettectual ; in lands holden of a ſubje 
lupertor, a charge againit that ſuperior to enter 
ne appriſer, is tuflicient : And, in both caſes, 

„„ 35 the 


priling. 


— K  — — 


— -- 


e extin- © 


ſelf; the appriſer's diſcharge is good againſt his m_— = 
ſingular ſucceſſors, without being regiſtered in Giſcharges 
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the year and day runs from the date of the firſt 
appriſing, and not from the date of the ſeiſin 
or diligence whereby it is made effteQtual, 4. 
July 1671, L Balfour In appriſings of per. 
| ſonal rights which admit of no diligence to 
make them effectual, the firſt in date is the firſt 
effectual appriſing; and, conſequently, all with- 
in year and day of that firſt, are preferred ; ari 
_ paſſu, 19. Nov. 1734, Fackſon. The preference 
of appriſings after the year falls not within this 
ſtatute, and therefore is governed by the for. 
mer Jaw. which preferred all appriſings after 
Expence the lirſt, by their dates. The co-appriſer, who 
of leading claimed the benefit of the firſt appriſer's dili 
3 un! gence, mult refund to him, not a proportion 
2, ON 5 , 
whom it Only, but the whole of the expence diſburſed 
falls. by him, in deducing the appriſing, and leading 
the diligence necefiary for making it efleciual, 
5. Feb. 1663, Grame. ; | 
14. Ihe ſtatute declares, that all the ad- 
judgers within year and day, ſhall be preferred 
che firlt Pari paſſu, as if one appriſing had been led for 
appriling the debts contained in all of them; which 
is a com- makes the ſeiſins or diligence on the ſirſt ap- 
mon right prifing a common right to all the co-appri- 
to the co ſers within year and day; and conſequently, 
er though the firit appriſing ſhould be redeemed, 
the diligence upon it ſtill ſubſiſts, as to the relt, 
7. Nov. 1679, Straiton. The effect given to 
Faint the the preſenting of a ſignature, or to a charge a. 
inperior gainſt the ſuperior, is confined to the prete- 
has no ef- rence of appriſers among themſelves, and does 
fect a- not alter the nature of feudal rights, in compe* 
Fast tition with third parties: A charge, therefors 
parties, Upon an apprifing, is not equivalent to a ſeitin, 
| in a queſtion with an infeftment of annual 
= | . rent, 


Seiſin on 


Charge a- 
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rent, K. 48. or with the legal right of terce, a 
K. 56. The ſame ſtatute prorogates the legal Legal re- 
reverſion of appriſings from ſeven to ten years; verſion is 
it ſaves the former preference due to appriſings 2 Pro- 
| ; | . rogated 

that are led on debita fundi, 2. 8. 18.; and it, 9. 
gives a right to poſterior appriſers to redeem all years. 
appriſings purchaſed by the apparent heir of the _ 
debtor, for the ſums truly paid for them, at 
any time within ten years after the purchaſes : 
But voluntary acquiſitions by apparent heirs, 
of rights affecting the eſtate of their anceſtors, 
infer, by our prelent law, a paſhve title, 1695, 
15. The Parliament 1672, C. 19. has, in ide. 
place of the old form of appriſings by meſſen— es . 
gers, directed adjudications to proceed againſt place of 
debtors, by way of action before the Court of apprilings: 
Sefion, By that ſtatute, ſuch part only of the 
debtor's lands is to be adjudged, as is equivalent 
to the principal ſum and intereſt of the debt, 
with the compoſition due to the ſuperior, and Special 
expences of inteftment, and a fifth part more, adjudica- 
in reſpect the creditor is obliged to take land n. 
tor his money; but without penalties or ſheriff- 
Ices. Ihe debtor mult deliver to the creditor 
u valid right of the lands to be adjudged, or 
tranlumpts thereof, renounce the pofletion in 
his favour, and ratity the decree of adjudica- 
ton; nd law confiders the rent of the lands 
as precilely commenlurated to the interelt of 
tie debt; 10 that the adjudger lies under no 
obligation tc account tor the ſurplus rents. III 
tis, which is called a ſpecial adjudication, the 
legal is declared to be tive years; and the Ccre- 
dtor attaining potſetiion upon it, can ule no 

| FO tarther 


General 
adjudica- 
tion. 
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farther execution againſt the debtor, unleſs the 
lands be evicted from him. = 

16. Where the debtor does not produce a 
ſufficient right to the lands, or is not willing to 
renounce the poſſeſſion, and ratify the decree, 


| (which is the caſe that has moſt frequently hap. 
pened), the ſtatute makes it lawful for the cre. 


ditor to adjudge all right belonging to the deh. 
tor in the ſaine manner, and under the ſame 
reverſion of ten years, as he could, by the for. 
mer laws, have appriſed it. In this laſt kind, 


=] which is called a general adjudication, the cre. 


ditor muſt limit his claim to the principal, ſum, 


" Intereſt, and penalty, without demanding a fifth 


part more; ſee Act S. 26. Feb. 1684. But no 


general adjudication can be inſiſted on, without 


Abbrevi- 
ate of ad 
judica- 
tions. 


General 
adjudica- 
tions are 
of the 


libelling in the ſummons, the other alternative 


of a ſpecial adjudication ; for ſpecial adjudi- 


cations are introduced by the itatute in the 
place of appriſings; and it is only where the 
debtor retuſes to comply with the terms there- 
of, that the creditor can lead a general adjudi- 

Cation. | 1 
17. By regulations 1695, c. 24. Abbreviates 
are ordained to be made of all adjudications, 
after the manner of the former allowances; 
which are to be ſigned by the Lord Ordinary 
who pronounced the decree, and thereatter gi- 
ven 1n to the clerk of the bills, to be recorded 
within ſixty days after the date of the decree. 
In every other reſpect, general adjudications 
have the ſame nature and effects that appriſings 
had; adjudgers in poſſeſſions are accountable 
for the ſurplus rents; a citation in adjudications 
renders the ſubject litigious; ſuperiors are 
obliged to enter adjudgers ; the legal of ad- 
judications does not expire during the debtor's 
| . minority, 


fal 
ceſſ 
wol 
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minority, &c. Only it may be obſerved, that, fame na- 
though appriſings could not proceed before the ture with 
term of payment, yet, where the debtor is ver- gf, 
gens ad inopiam, the court, ex nobili officio, ad- 85. 
mit adjudication for the debt before it be pay- 

able, 12. July 1711, Blaw : But this fort, be- 

ing founded ſolely in equity, ſubſiſts merely as 

a ſecurity, and cannot carry the property to the 

creditor by any length of time, ibid. 

18. There are two kinds of adjudication, Adjudi- 
which took place at the ſame time with appri- cation 
ſings, and (till obtain, viz. adjudications on rota 
decree cognitionis cauſa, otherwiſe called contra j nens; 
hereditatem jacentem, and adjudications in im- | 
plement. Where the debtor's apparent heir, 
who is charged to enter, formally renounces 
the ſucceſſion, the creditor may obtain a decree 
cagnitionis cauſa, in which, tho? the heir renoun- 
eing is cited for the ſake of form, no ſentence 
condemnatory can be pronounced againſt him, 
in relpect of his renunciation ; the only effect of 
it is to ſubject the hereditas jacens to the cre- 
ditor's diligence. . By the old practice, if the 
debt was liquid, the creditor might, 1n the pro- 
cels of cognition, proteſt for adjudication, which 
was allowed to him ſummarily, without the ne- 
celity of a leparate action, dt. 3. 2. 45-3 but 
now, adjudication cannot paſs without a ſum- 
mons for that purpoſe. 1 „„ 

19. Adjudications contra hereditatem jacen- 
tem, carry not only the lands themſelves that what is 
belonged to the deceaſed, but the rents thereof carried by 
fallen due fince his death; for theſe, as an ac"; _ 
ceſſory to the eſtate belonging to the deceaſed, 
would have deſcended to the heir, if he had en- 
tered, 19. Dec. 1638, Corſar; which rule is ap- 

. plwKwied 


5 thereof. 


/ 
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redemp- 
tion 


plied to all appriſings or adjudications led on x 
ſpecial charge, by 13. Feb. 1740, L. Kilbuck,, 
This fort of adjudication is declared redeemable 


by 1621, c. 7. within ſeven years, (which was 


then the legal of appriſings), by any co-adjud. 


ging creditor either of the deceafed debtor, or 
of the heir renouncing. The heir himſelf, who 


renounces, cannot be reſtored againſt his re. 
nunciation, nor conſequently redeem, if he be 
not a minor, 27. Jan. 1680, Macaulay : But 


even a major may redeem indirectly, by grant. 


ing a ſimulate bond to a confident perſon ; the 


| adjudication upon which, when conveyed to 


himſelf, is a good title to redeem all other ad- 
Judications againſt the lands belonging to his 
anceſtor. The ſuperior of the lands thus ad. 
judged, is laid under the ſame obligation to en. 


ter the adjudger as in the caſe of appriſings, by 


Adjudi- 
cation in 
imple- 
ment. 


1669, c. 18. | 
20. Adjudications in implement are deduced 


againſt thoſe who have granted deeds without 
procuratory of reſignation or precept of ſeiſim, 


and refuſe to diveſt themſelves, to the end that 
the ſubje&t conveyed may be effectually veſted 
in the grantee. "Theſe adjudications may be 
alſo directed againſt the heir of the granter; 
in which caſe Viſc. Stair aflerts that a charge 
to enter is unneceſſary, 3. 2. 52.; but Is. 
Lordſhip's opinion is not ſupported by prac- 
tice. Here, there is no place for a legal rever- 
ſion ; for, as the adjudication is led for com- 
pleting the right of a ſpecial ſubject, it mult 
carry that ſubje& as irredeemably as if the right 
had been voluntarily completed: And, for the 
fame reaſon, it being to ſupply the detect of 2 
ſpecial deed, no other adjudication, tho' within 
ET nl year 
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year and day, can come in pari paſſu with it, 


9 bil. 75 


21. Adjudications contra hereditatem jacen- Adjudi- 
em might have been, before the act 1672, and cations 
conſequently may, at this day, be carried on 
before the ſheriff; for that act, which gives to 
the Court of Seſſion the excluſive juriſdiction may be 
in adjudications, can be underſtood only of purſued 


contra hes 
reditaten 
Jacentem 


thoſe which are thereby introduced in place of before the 


| appriſings, 4. Fan. 1709, Ker. It is pro- 
| bable that the practice prior to the act 1672 
was the lame, with regard to adjudications in 
implement, as the coguizance of theſe import- 
ed no higher juriſdiction than that of other ad- 


judications; and upon that practice the queſtion 


depends, whether they may now be brought 

beiore the ſheriff, for they are not compre- 

bended under the ſtatute. Ihe regulations 

1695, art 24. had ordained abbreviates of ad- They 
mult have 


judications to be ſigned by the Lord Pronoun- 


7 | | | | abbrevis- 
cer, in place of the former allowances : And, “ 


ST. 


? ates. 


tho” there were no allowances of adjudications 


on decrees cognitions cauſa, yet, by additional 


regulations 1696, art. 3. abbreviates of theſe 


were allo directed to be ſigned. Since that 


time, it has been the general practice, where 
ſuch adjudications were led before the ſhe. 


iff, to get their abbreviates ſigned by him; 


and, where they have no abbreviates, the Court 
ot Sethion refules to grant letters of horning 
on them againſt ſuperiors, Act S. 2. Dec. 


22. Before treating of judicial ſales of bank- 
rupt eltates, the nature of ſequeſtration may 


be ſhortly explained, which is a diligence 
at generally uſhers in actions of ſale. Se- 
| a queſtration 
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* 
Seque- queſtration of lands is a judicial act of the 
3 — Court of Seſſion, whereby the management of 
eſtates, an eſtate is put into the hands of a factor or 
| ſteward named by the Court, who gives ſecy. 
: rity, and is to be accountable for the rents 
when to all having intereſt. This diligence is com. 
mn gt petent, either where the right of the lands is 
doubtful, if it be applied for before either of 
the competitors has attained poſſeſſion ; or 
where the eſtate is heavily charged with the 


debts: But, as it is an unfavourable dili. 


gence, it is not admitted, unleſs that mea- 
ſure ſhall appear neceflary for the ſecurity of 
What creditors. Subjects, not brought before the 
27 Court by the diligence of creditors, cannot 
all under | : e ee, 
ſequeltra. fall under ſequeſtration ; for it is the compe. 
tion. tition of creditors which alone founds the ju. 
riſdiction of the Court to take the diſputed 
ſubject into their poſſeſſion. Hence, a credi. 
tor, whole debt is not made reai on the lauds 
in queſtion, has no title to demand it; and 
the arreſtment of rents from year to year can 
only affect a ſequeſtration ot the rents arreſted, 
but not of the lands themtelves, 13. Feb. 1745, 
creditors of Ochtertyre. e WRIT 
Factors on 23. Ihe Court of Seſſion, who decrees the 
ſequeſtred ſequeſtration, has the nomination of the tactor, 
eſtates, in which they are directed by the recommet- 
dation of the creditors. Writers were, by 46 
S. 23. Nov. 1710, declared incapable of tis 
office; and, tho? an objection be ſeldom made 
upon that act, yet, when it is offered, the Court 
ſuſtains it. The debtor's apparent heir may be 
allo accounted an improper factor, as the lame 
grounds of ſuſpicion that lie againſt the debtor 


himſelf, commonly. ſtrike with equal force 4. 


gain 


S . 2 122 r Py 
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gainſt his heir, both i in point of neceſſitous cir- 
cumſtances, and of deſign againſt the credi- 
tors; but, where no oppoſition is made, nothing 
hinders him from being named. A factor ap- 
pointed by the ſeſſion, tho' the proprietor had 
not been infeft in the lands, has a power to re- 
move tenants, New Coll. vol. 2. 41. contrary to 
the general rule ſtated 2. 6. 23. The rules by cir dur, 
which a judicial factor muſt conduct himſelf, 
zre contained in ſeveral acts of ſederunt. By 
£78.22. Nov. 1711, § 6. 7.8. factors mult, with 
in fix months aſter extracting their factory, 
make up a rental of the eſtate, and a liſt of the 
arrears due by tenants, to be put into the hands 
of the clerk of the proceſs, as a charge againſt 
themiclves, and a note of ſuch alterations in the 
rental as may aiterwards happen; and muſt al- 
lo deliver to the clerk annually a ſcheme of 
P. accounts, charge and diſcharge, under 
jeavy penalties. They are, by the nature of 
ticir office, bound to the fame degree of dili- 
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ul rence that a prudent man adhibits in his own = 
d, fairs ; and by Act S. 31. July 1690. they are I 
w «countable for the intereſt of the rents, which | a 
they either have, or by diligence might have | 
he . from a year after their falling due. = 
or, As it is much in the power of thoſe factors to | 
en- fe advantage of the neceſſities of creditors, | 
48 Wit purchatins their debts at an undervalue, all | 
1s ſuc 1 purch ales made either by the factor him 
ade bit, o7 © his beiovt, are declared equivalent to 


i 

| 

Mu guitance or extinction of the debt, by 
WH: 2.5. Dec. 1708. No factor can warrant- N | 
b, pay to any creditor, without an order of | 
| | 

| 

| 

| 


dior e court of feſlion; tor he is, by the tenor of 
c ‚ [Ons miſnon, directed to pay the lente to 
aint | 


4 "ho 


—ͤ—— . Or 664 — eo Md -_ 


Salary of 
factors. 
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thoſe who ſhall be found to have beſt right to 


them. Judicial factors are entitled to a ſalary, 
which is generally ſtated at five per cent. of their 
intromiſſions; but it is ſeldom aſcertained till 


their oflice expires, or till their Accounting ; 


Factors 
without 
{cqQue'lras 
tions. 


Sale of 
bankrupt 
eitates. 


that the court may modify a greater or mal. 
ler ſalary, or none, in proportion to the faQtor's 
integrity and diligence, 22 June 1711, Heriat: 
See aliv Ad S. 23. Nov. 1711. Many cafes oc. 
car, where the court of ſeſſion, without ſeque. 
ration, name a factor to preſerve the rents 
from perithing ; e. g. where an heir is delibe. 
rating whether to enter, where a minor is with. 
out tutors, where a ſucceſſion opens to a per. 
{on réſiding abroad, Wc. St. 4. 50. 28.; in all 
which caſes the factor 1s ſubjected to the rules 
laid down in Act S. 13. Jeb. 1730. 4 15 
24. The word bankrupt is in our law ſome. 
times applied to perions whoſe funds are not 
tuthcient for their debts; and ſometimes, not 
to the debtor, but to his eſtate. There was no 
method known in our law for the proper ſale of 
a bankrupt eſtate, fo as the price might be di- 
vided among the creditors, till 1681, c. 17. 
which the court of ſeſſion was impowered, at the 
ſuit of any real creditor, to try the value of 
the debtor's eſtate, and name commiſſioners to 
ſell it, tor the payment ot his debts : But, as the 
commiliioners named by the ſeſſion in purſuance 
ot this act, were generally backward to under. 
take {o ungrateful an office, and as the conlent 
ot the deutor, which the ſtatute required where 
his right of reverſion was not expired, could 
ſeldom be obtained, it was enacted, by 1090, 
c. 20. that decrees of ſale of bankrupt eſtates 


ſhould be pronounced by the court itlelf, and 


that 
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that ſuch fales might proceed in all caſes with | 


out the conſent of the debtor. 
25. No proceſs of fale, at the ſuit of a ere · 


ditor, e can proceed without a proof of the debt- 


or's bankruptcy by ſaid act 1690, Act S. 24. Feb. 
1692, or at leaſt, as Lord Stair ſoftens it, 4. 51. 
6. unleſs his lands de fo charged with debts, that 


prudent perſons will not buy from him; and 0 


therefore the ſummons of ſale muſt compre- 
hend the debtor's whole eſtate. The debtor, or 
his apparent heir, and all the real creditors in 


polſellion, muſt be made parties to the ſuit; but 
it is ſufficient if the other creditors be called by 


an edictal citation, Act S. 23. Nov. 17118 1. 


The ſummons of ſale contains a coucluſion of 3 
Gere 


tors. 


ranking or preference of the bankrupt's cred! 
tors. In this ranking, firſt and tecond terms 


are aligned to the whole creditors for exhibit- 


ing in court (or producing their right and di- 
ligences, which muſt be publiſhed in the Edin- 
burgh Evening Courant, Accorduyy to the di- 

rections of Act &. 17. Jan. 1756; and it is there- 
by declared, that the 2785 of CENTIACALION 
proceeding thereupon, againtr the Rug not 
produced, ſhall have the lame Eftect 1-tavyour- 
ot the creditors who have adored ther 
rights, as it that decree had proceeded upon 
an action of reduction-improbation, 4. I. 5. 


The ranking of theſe creditors mut be con- 


cluded by au extracted decree, belore the actual 
lale, at lealt to the extent of the value put on 
te lands by the court oi ſeillon, Ag. 1095. 
art, 26. Ihe irredeemable property of the 
lands 3 is adjudged by the court to the highelt 


otterer at the ſale. Ihe creditor's recdwing The K 
it „ 04 I } 
dicial pur— 


chaſcrs. 


payment mult Canes to the. purchaler abtolute 
WE. «Qs rrandice, 
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warrandice, to the extent of the ſum received 
by them, Act S. 31. March 1685 ; and the lands 


On whom 
does the 
EXPeEnice 
of the 


{alc fall. 


Apparent 
heits may 
purſue a 

lale. 


purchaſed are, by 695, c. 6. declared diſbur. 
dened of all debts or deeds of the bankrupt, 
or his anceſtors, either on payment of the price 
by the purchaſer to the creditors, according to 
their preference, or on conſignation of it, in 
calc of their refuſal, in the hands of the magi— 
ſtrates of Edinburgh: The only remedy pro. 
vided by the act, to ſuch creditors as judge 
themielves mo by the ſale or diviſion ot the 
price, even tho? they ſhould be minors, is an ac. 
tion for recovering their ſhare of the price 3. 
gainſt the creditors who have received it. 

26. The exyence of theſe procetles was at 
firit diſburſed by the factor, out of the rents in 
his hands; by which the whole burden of ſuch 
expence fell upon the poſterior creditors, Dy 
AR S. 23. Nov. 1711, § 9. it was proportioned 
among all the creditors, according to the ſhares 
that they ſhould ſeverally draw of the price; 
becauſe actions of ſale and ranking redounded 
to the common benefit of them all. But 25 
this laſt regulation cut off the preterable cre- 
dior, from their claim of expences, which the 
natufe ot their riglits or diligences entitle 
them to, matters were again put on the furt 
e OY Att &. 10. Aug. 1754. 

27. Apparent heirs are entitled, by 1695, 
. 24 to + bi g actions of fale of the eftates be. 
longing to their anceftors, whether bankrup. 
or not; which privilege is not loſt to then, 
tho? they ſhuuld behave as heirs, 28. Jeb. 1735 
Blair. The expence ct theſe actions ought te 
fall upon the puriner, where there appears d 


be any excreicence ot the price, after payme!: 
el 


Tit, 12. | Adjudications. 2869 


of the ede becauſe, in ſuch caſe. he is 
preſumed to act for himſelf: But, where there 
is no excreſcence, the creditors, who alone are 
cainers by the ſale, ought to be burdened with 
the expence of it. 

28. As proceſſes of ranking and ſale are de- Diligen- 
izned for the common intereſt of all the cre- ces fenden. 
ditors, no diligence carried on, or completed 4 aus by 
during their pendency, ought to give any pre- e 
fzxence in the competition; pendente lite nihil 
inwandum. Hence, in a competition between 
a creditor who had adjudged, pending an action 
of ſale, and another who, that he might not be 
excluded by the firſt adjudger, had led a ſecond 
within year and day of the firit, but after the 
ale, the two adjudications were preferred part 
paſſa; though the laſt, having been led after 
tie right of the lands had been transferred 
from the debtor, was an improper diligence, 

Falc. vol. 1. 233. | 

29, It is a rule in all real ee chat, The appli- | i 
here a creditor is preterable on leveral diffe- cation of | 
rent ſubjects, he cannot uſe his preference ar e e 
bitrarily, by tavouring one creditor more than nt un 4 


competi- 
another, but muit allocate his univerſal or ca- tion. 


| > — WW AS. SS 46.4 


— * 


eb thotic debt proportionally againſt all the ſub- 
lt jects or parties whom it affects. If it is mate- 
ral to tuch creditor to draw his whole pay- 
5 ment out of any one fund, he may apply his 
be- debt lo as may belt ſecure himtcit; but that 
10! inequality will be rectitied as. to the polterior 
m, creditors, who had likewiſe, by their rights and 
35 Uilveuces, affected the ſubjects out of which 
0 te drew his payment, by obliging him to ailign 
to in their favour his riglit upon the ſeparate ſub- 
cu ts which he did not ule in the ranking; by 


winch 
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which they may recur againſt theſe ſeparate 
ſubjeQs for the ſhares which the debt preferred 
might have drawn out of them. As the obli. 
gat on to aſſign is founded merely in equity, 
the catholic creditor cannot be compelled to 
it, if his aſſigning ſhall weaken the preference 
of any ſeparate debt veſted in himſelf, affecting 
the ſpecial ſubject ſought to be aſſigned. Bur, 
if a creditor upon a ſpecial ſubject ſhall acquire 
from another a catholic right, or a catholic 
creditor ſnall purchale a debt affecting a ſpecial 
ſubject, with a view of creating to the jpecil 
debt a higher degree of preference than was 
naturally due to it, ty an arbitrary application 
of the catholic debt, equity cannot protect him 
from afligning in favour of the creuitor ex- 
cluded by ſuch application, eſpecially it, prior 
to the purchale, the ſubject had become Iltigi- 
ous by the procels of raikxing, for tiawimil. 
ſions ought not to hurt creditors who are no 
parties to them, no tov give the purchader 
any new right, which was not formerly im nim. 
ſelf to his cedent. {his head of our law is ac- 
curately dilcuſſed in an eflay on the beneficium 
cedendarum atlionum. 
It is, in the laſt place, to be obſerved on this 
head, that, although a creditor adjudging on 
debt ſhould happen to recover a part of it out 
of any ſeparate funds belonging to his debtor, 
over which his adjudication did not reach, he 
docs not thereby diminith the ſecurity acquire! 
to him by his adjudication, which remain to 
him as broad for the laſt ſhilling, as for the 
whole debt. Z. of Loudon, 16, Feb. 1734, and 
New Coll. ii 127. OY 
B O O 
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Tit. 1. Of Obligations and Contract. in 
general, h 


HE law of heritable rights being explain- 
ed., moveable rights fall next to be conſi- 
dered, the doctrine of which depends chietly on 
the nature of Obligations. An obligation is a Obliga- 
legal tie, by which one is bound to pay or per tions or 
form lomething ro another. Every obligation 3 
on the perſon obliged, implies an oppolite right 8 
in the creditor, ſo that what is a burden in re- 
card to the one is a right with reſpect to the o- 
her; and all rights founded on obligation are 
called perfonal 'Lhere is this effential differ- Diffe- | 
ence between a real and a perſonal right, that rence be- 
aur in re, whether of property, or of an in. WE 
ictior kind, as ſervitude, entitles the perſon penn 
wited with it to pofſeſs the ſubject as his rights. 
on, or if he is not in poſleſſion, to de- 
mand it from the poſſeſſors; whereas the cre- 
ditor in a perſonal right has only jus ad rem, 
a right to compel the debtor to fulfill his 
obligation; without any right in the ſubject it- 
lf, which the debtor is bound to transfer to 
bim. It is ſaid in the definition, 70 pay or lo per- 
ſom. The firſt, to pay, relates properly to tuoſe 
lubjects, which the debtor is bound to deliver 

| to 


i 
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to the credi· or, and is generally limited to ſums 


of money. The other alternative, to perform, 


Obliga- 
tions are 
either 
merely 
natural, 


merely ci- 
vil, 


or mixed: 


includes all articles conſiſting in fact, as an ob. 


ligat 'on to diſpone, or to procure ſomething 
to be done for the creditor. One cannot oblige 
himſelf, but by a preſent act of the will. A bare 
reſolution, therefore, or purpoſe to be obliged, 
is alterable at pleaſure, 27 Feb. 1673, Kinnaird, 

2. Obligations are either, firſt, merely nay. 
ral, where one perſon is bound to another by 
the law of nature, but cannot be compelled, by 


any civil action, to the performance. Thus, 


tho* deeds granted by a minor having curators, 
without their conſent, are null, yet the minor 


is naturally obliged to perform ſuch deeds ; and 


parents are naturally obhged to provide their 


children in reaſonable patrimonies. Natural 
obligations had, by the Roman law, molt ot the 


effects of proper ones, except the right of ac- 
tion; by ours, they entitle the creditor to retain 
what he has got in virtue thereof, without be- 
ing ſubjected to reſtore it, 3. 2. 17. and a ſide - 
jullory obligation may be interpoſed to them, 
3. 3. 24.— 2. Obligations are merely civil, 
which may be ſued upon by an action, but are 
elided by an exception in equity; this is the 
caſe of obligations granted through force or 
fear, Sc. 3. Proper or full odligatiens, are 
thoſe which are ſupported both by equity and 


the ciel ſanction, 


They are 
either 
pure, 


ex die, 


3. Obligations may be alſo divided into, I. 
Pure, to Wich neither day nor condition 18 
adjected. Tote may be exacted immediately 
£41; 8. 1. de verb. obl. 2. Oblig tion (ex 
ate) hic h have a day adjected to thei: pet form- 


ance, In theſe, dies ſtatim cedit, fed nom vent; 
| Pl 
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a proper debt ariſes, from the date of the o- 
bligation, becauſe it is certain that the day will 
exiſt ; but the execution is ſuſpended, till the 
lapſe of that day. 3. Conditional obligations, or 7 
in which there is no proper debt dies non ent al. 
dit) till the condition be purified, becauſe it is 
offible the condition may never exitt; and 
which, therefore, are ſaid to create only the 
hope of a debt, $ 4. In/e. de verb. obl.; but the 
granter, even of theſe, has no right to reſile. 
An obligation, to which a day is adjected that 
poſſibly may never exiſt, implies a condition; 
dies incertus pro conditione habetur, I. 21. fr. 
quando dies leg. Thus, in the caſe of a pro- 
vinon to a child, payable when he attains to 
the age of fourteen, if the child dies betore 
that age, the proviſton fails, 16. Feb. 1677, 
Velſches. . „ x 
3. Obligations, when confidered with re- 
gard to their cauſe, were divided by the Ro- 
mans, into thoſe ariſing from contract, quaſi- 
contract, delict, and quali-delict: But there 
are certain obligations, even full and prope 
ones, which cannot be derived flo any of 
thele ſources, and to which Lord Stair gives 
tie name of obediential. Such is, among o- Obedien- 
ters, the obligation of parents to aliment or tral ob 
maintain their children; which ariſes fingly 595995 5 
lrom the relation of parent and child, and may 
be intorced by the civil magiltrate, J. 5. 5 10 
& gn. lib. Under parents are comprehended % 5 
te mother, grandfather, and grandmotier, in 1 
their proper order, d. J. 5. § 2. This obligation 
en parems extends to the providing of their 
ye in ail the necellartes of life, and giving 
dem fuitable education, d. J. 5. & 12. I 
, REES = --. eee 
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ceaſes when the children can earn a livelj. 
hood by their own induſtry; but the obliga. 
tion on parents to maintain their indigent chil. 
dren, and reciprocally, on children to maintain 
their indigent parents, is perpetual, J. lt. § 5. 
C. de bon. quae lib. This obligation is, on the 
father's death, transferred to the eldeſt ſon, 
the heir of the family; who, as repreſenting the 
father, muſt aliment his younger brothers and 
ſiſters: The brothers are only entitled to alimo- 
ny till their age of twenty-one, after which the 
are prelumed able to do for themſelves; 
but the obligation to maintain the fiſters con. 
tinues till their marriage, 8. Feb. 17 39, Douglaſs, 
In perſons of lower rank, the obligation to 
aliment the ſiſters ceaſes, after they are cap. 
ble of ſubſiſting by any ſervice or employ. 

| ment, - | 
Obliga- 5. All obligations, ariſing from the natural 
{> om duty of reſtitution, fall under this claſs: Thus 
the duty things given upon the view of a certain event, 
of reltitu. Muſt be reſtored, if that event does not after. 
tion. wards exiſt, Tit. J. de cond. cauſa data; e. 
what is given in contemplation of à marriage 
which never followed: Ihus alſo, things g. 
ven ob turpeni cauſam, where the turpitude is 10 
the receiver and not in the giver, mult be It 
itored to the owner, J. 1. F 2. de cond. ob tur). 
ca.:: And on the fame principle, one up0l 
Whoſe ground a houſe is built or repaired 
by enother, is obliged, without any covenall, 
to rettore the expence laid out upon it, in 0 
tar as it has hech profitable to hun, 23. Id. 

1665, Jack. ! 
Obliga- 6. A contract is the voluntary agreement 


ons by , | ning 
of VO OF mliore perlons whereby 1ometning 
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is to be given or performed upon one part, for 
a valuable conſideration, either preſent or fu- _ 
ture, on the other part. Conſent, which is im- Conſent is 
plied in agreement, is excluded, f. By error implied in 
in the eſſentials of the contract, J. 15. de juri/d. 
 —l. 9 pr. de contr. empt.; for, in ſuch caſe, the 
party does not properly contract, but errs, or 
is deceived: And this may be alſo applied to 
contracts which take their riſe from fraud or 
impoſition. 2 Conſent is excluded by ſuch a 
degree of reſtraint upon any of the contracting 
parties, as extorts the agreement ; for, where 
violence or threatnings are uſed againſt a per- 
ſon, his will has really no part in the contract. 
Contracts were, by the Roman law, perfected, 
either re, by the intervention of things; or by 
words; or by writing; or by fole conſent. In 
order to perfect real contracts, one of the par- 
ties muſt have actually given or performed 
ſomething to the other: If there was barely an 
obligation to give or perform, it reſolved into 
a nudum padtum, which was not productive of 
an action; but, by the law of Scotland, one 
who obliges himſelf to lend, or give in pledge, 
may be compelled to performance. The real 
contracts ot the Romans are loan, commodate, 
depoſitation, and pledge. LG, : 

7. Loan, or mutuum, is that contract which n7,,uun ; 
obliges a perſon, who has borrowed any fun- 
gible ſubje& from another, to reſtore to him as 
much of the ſame kind, and of equal goodneſs.” 
Whatever receives its eſtimation in number, its proper 
weight, or meaſure, is a fungible, as corn, wine, 943 
current coin, &c. The only proper ſubjects of 
tlis contract, are things which cannot be uſed 
without either their extinction or alienation; 

, hence, 


Real cott- | 


tracts. 


contracts. 
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hence. the property of the thing lent is necel. 

ſarily transferred, by delivery, to the berrower, 

who, conſeq: tertlyv. muſt run all the hazards, 
either of its deterioration or its periſſing, accor- 
te oli ding to the rule, res perit ſuo domino. Where 
: the horrower neglects to reſtore at the time and 
- pore agreed on, the eſtimation of the thing 
ent mnlt be made according to its price at 
that time and in chat place; becauſe it 2 

have been worth ſo much to the lender if the 
obligation had been duly performed. If there 
is no place nor time ſtipulated for, the value is 
to be ſtated according to the price that the 
commodity gave, when and where it was de- 
manded. In tic Joan of money, the value put 

on it by public authority, and not its 1ntrintc 


and dion worth, is to be confilcred, This contract 8 


| n O! 118 0 atory only 0114 1 Part; ; tor the lend ler 


18 lubjecte -d to no obligation: The only ation, 

NI 
therefore, m if produces, is pointed again 
the borrower, th. at he may reſtore as much jn 


quantity und uality as he borrowed, together 

wuh the e the lender may have lullerel 

througii defauit of due performance. 
Commo— 8. Commodete is a p 2103 of loan, Cratu.: tous 
dale. on the part of the lendèer, Where the thing len 
may be uſed, without they its periſhing or 5 
alienation. Hence, in this fort of loan, the 
property continues with the lender; the on 
right the borrower act JUIFES in the ſubject is 3t 
ute, after which he mut reitore che individua 
thing that he borrowed: Contequently, if the 
lutject periſhes, it perithes to the lender, unicl 
it hnas perifhed! by the borrower's fault, Wü. 


what de- | 
degree of fault or Negltire! ice makes either 0: 


vrecs at 


Gilizence the contracting parties liable to the other 1 
| | damage. 
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damages, is comprehended under the following are requi- 
rules Where the contract gives a mutual be. redincon- 
neſt to both parties, each contractor is bound tracts. 
to adhibit a middle fort of diligence, ſuch as a 
man of ordinary prudence uſes in his affairs, the 
neglect of which is called culpa levis. Where Ciba le- 
only one of the parties has benefit by the con- tis, 
tract, that party muſt uſe exact diligence, the 
97 fite of which is culpa leviſſima,; and the o- (eviſima, 
ther who has no advantage by it, 18 account- 
able only de dalo vel culpa lata, for dole, J. 5.5 lata. 
2. C5m. or for grols omiſſions which the law 
conſtrues to be dole, J. 226. de verb fign. Where 
one employs leſs care on the ſubject of any 
contract which implies an exuberant truſt, 
than he is known to employ in his own affairs, 

it is conſidered as dole, J. 32. depo. e 

9. By theſe rules, the borrower in the con- Obbgn- 
track of commodate mult be exactly careful of pat 
the thing lent, and reſtore it at the time fixed pi ut 
by the contract, or after that uſe is made of it date. 
for which it was lent: If he puts it to any o- 
ther nie, or neglects to reſtore it at the time 
covenanted, and if the thing periſhes thereaf- 
tet, even by mere accident, he is bound to pay 
the value. On the other part, the lender is o- 
biized to reſtore to the borrower ſuch of the 
expences diſburſed by him on the ſubject, as 
aro'e from any uncommon accident, but not 
thole that naturally attend the uſe of it, I. 18. 
5 2. comma, Tue efſential obligations confe- The di- 
quent on this contract he upon the borrow- rect and 
cr: The action therefore competent to the yn” 
leader againſt him, for fulſilling his part, commo- 
called the direct action of commodate ; date. 
aud that which is competent to the bor- 

EDT, | ä 


238. Of Obligations and Book ll. 


rower upon the counter-part of the contrad, 


is called the contrary action. Where a thing 
is lent gratuitouſly, without ſpecifying any time 


of redelivery, it conſtitutes the contract of pre. 


Precai- 


De poſita- 
tion: 


The obli- 
gations 
ariting 
from it. 


carium, which is revokable at the lender's plea. 
ſure, and, being entered into from a perſonal 
regard to the borrower, ceaſes by his death, 
Z oe preg 5 

10. Depoſitation is a contract, by which one 


who has the cuſtody of a thing committed to 


him, (the depoſitary), is obliged to reſtore it to 
the depoſitor. If a reward is bargained for, by 
the depoſitary for his care, it reſolves into the 
contract of location. As this contract is gratui. 
tous, the depoſitary is only anſwerable for the 
conſequences of groſs neglect; but after the de- 


poſit is redemanded, he is accountable even for 


caſual misfortunes. He is entitled to a full in- 
demnification for the loſes he has ſuſtained by 
the contract, and to the recovery of all ſums 
expended by him on the ſubje& : But he had 
no right, by the civil law, to retain the ſubject 
itſelf for his reimburſement ; the exuberant 


truſt which was implied in the contract exclus 


Nautae, 
Cauporiess 
Aabularit.. 


ded all right, both of compenſation and reten- 
Hon, . 11 C. dM. 5 
11. By an edict of the Roman Preator, which 
is, with ſome variations, adopted into our lau, 
an obligation ariſes, without formal paction, 
barely by a traveller's entering into an inn, ſhip, 


or ſtable, and there depoſiting his goods, ot 


putting up his horſes; whereby the inkeepet, 


ſhipmaiter, or ſtabler, is accountable, not oliy 


for his own facts and thoſe of his lervaliits, 
(which is an obligation implied in the very 
exerciſe of theſe employments), but ct my 

A LE LE 
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ther gueſts or paſſengers; and, indeed, in e- 
very caſe, unleſs where the goods have been 
loſt damne fatali, or carried off by pirates or 
houſe-breakers. This edict, fo contrary to com- 
mon rules, was found neceſſary ad reprimen- 
dam improbitatem hoc genus hominum, J. 1. § 1. 8. 
naut. caup. Not only the maſters of ſhips, 
but their employers, are liable upon this edict, 
J. 1. $ 2. 3. ibid. each of them for the ſhare _ 
that he has in the ſhip, J. 7. § 5. ibid. But, by How far 
the preſent cuſtom of trading nations, goods maſters of 
brought into a ſhip do not fall under it, un- a * 
lels they are delivered to the maſter or mate, by that 
or entered into the ſhip- books. Carriers fall egia. 
within the intendment of this edict; and prac- 
tice has extended it to vintners within bo- 
rough, F. 17. Feb. 1687, Forbes, The extent 
of the damage ſuſtained by the party may be 
proved by his own oath, in litem, 4. Dec. 1661, 
8 > 5 ff.. 8 
27 Sequeſtration, whether voluntarily con. Sequeſtra- 
ſented to by the parties, or authoriſed by the tion. 
judge, is a kind of depoſit; but, as the office of 
ſequeſtree, to whoſe care the ſubject in dif- 
pute is committed, is not conſidered as gratui— 
tous, he cannot throw it up at pleaſure, as a 
common depoſitary may do; and he is liable : 
in the middle degree of diligence. Conſigna- C. un 
tion of money is alſo a depoſit. It may be made, nation 
either where the debt is called in queſtion by : 
the debtor, as in ſuſpenſions; or where the cre- 
dttor retuſes to receive his money, as in wadlets, 
Sc. The riſk of the conſigned money lies on On whom 
the conſigner, where he ought to have made the riſk of 
payment, and not conlignation, 9. July 1675, 2 con- 
. Sueenſberry ; or has conſigned ouly a — ; —— 
| Fo | T lies, 
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or has choſen for conſignatary a perſon neither 


named by the parties nor of good credit. The 


charger, or other creditor, runs the riſk, if he 
has charged for ſums not due, or has without 
good reaſon refuſed payment, by which refuſal, 


the conſignation became necellary, 28. Jah 


Jonſigned 1665, Scot, It is the office of a conſignatary, 


money 
| ought not 


to keep the money in ſafe cuſtody, till it be 


to be put called for: If therefore he puts it out at inte. 
To interelt. reſt, he muſt run the hazard of the debtor's in. 
ſolvency; but, for the fame reaſon, tho? he 


Fledge. 


Hypo- 
thec, 


Hypo- 
thecs con- 
ſtituted 
by the 
law of 
Scotland. 


ſhould draw intereſt for it, he is liable in none 


to the conſigner; ſee 3. 9. 21. ad fin. 


13. Pledge, when oppoſed to wadſet, is a con- 

tract, by which a debtor puts into the hands of 
his creditor, a ſpecial moveable ſubject in ſecu- 
rity of the debt, to be redelivered on payment. 
Where a ſecurity is eſtabliſhed by law to the 


creditor, upon a ſubject which continues in the 


debtor's poſſeſſion, it has the ſpecial name of an 
hypothec. Of hypothecs in the moveables there 
was a great variety among the Romans; but 


our law has, for preſerving the free currency 


of trade, reduced them to a narrower compaſs. 


Tradeſmen and ſhip- carpenters have an hypothec 


on the houſe or ſhip repaired, for the materials 
and other charges of reparation, 16. Nor 


1711, Watſon; but not for the expence of 
building a new ſhip, K. 68. becaule the ne. 
cellity is not ſo urgent: Owners of ihips have 


an hypothec on the cargo, for the freight, 
Hume, Dec. 1683, Mure; Beritors on tie 
Fruits of the ground; and landlords on the 12. 


vecla et illata, tor their rents, 2. 6. 26. Wii: 
ters allo, and agents, have a right of hypo- 
thec, or more Properly of retention, in ilietr 

contlituent's $ 
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conſtituent's writings, for their claim of pains 

and diſburſements. A creditor cannot, for his A pledge 
own payment, fell the ſubje& impignorated, cannot be 
even after denunciation to the debtor, as he fold m—_ 
i might have done by the Roman law, £4 de eas; en- 
pign. act. He muſt apply to the judge ordi- 

nary, for a warrant to put it up to public lale or 

roup; and to this application the debtor ought 

to be made a party. 


5 Tit. 2. Of Obligations by Word or Writ. 


THERE is nothing in the law of Scotland a- 
nalogous to the verborum obligatio of the 
Romans, which was created by the parties ut- 
tering certain verba ſolennia, or words of ſtyle: 
And therefore the appellation of verbal may be 
properly enough applied by us, to all obliga- 
tions to the conſtitution of which writing is not 
eſlential, which includes both real and conſen- 
ſual contracts; but, as theſe are explained un- 
der ſeparate titles, obligations by word, in the 
lenſe of this rubric, mult be reſtticted, either to 
promiles, or to ſuch verbal agreements as have verbal a. 
no ſpecial name to diſtinguiſh them. Agree- greement- 
ment implies the intervention of two diitcrent Eb 
parties, who came under mutual obligations to 
one another. Where nothing is to be given 
or performed, but on one part, it is properly 
called a promiſe which, as it is gratuitous, does Promiſe, 
not require the acceptance of him to whom | 
the promile is made. An offer, which mult Offer. 
be diltinguiſhed from apromile, implies lome- 
Nn 1 thing 
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thing to be done by the other party; and con. 
ſequently is not binding on the offerer, till i 
be accepted, with its limitations or conditions, 
by him to whom the offer is made; after which 
it becomes a proper agreement. The different 
methods of proof required for ſupporting thele 
different obligations, are to be explained, 4. 2. 
35 and 12- V 
Writing 2. Writing mult neceſſarily intervene in all 
mult in- obligations and bargains concerning heritable 
terven®» ſubjects, tho? they ſhould be only temporary;* 
in obliga- > | | 
tions con- AS tacts, which, when they are verbal, laſt but 
cerning for one year. In theſe, no verbal agreement 
heritage. is binding, tho” it ſhould be referred to the 
oath of the party; for, till writing is adhibit 
ed, law gives both parties a right to reſile, a 
from an unfiniſhed bargain ; which is called l. 
Locus poe- cus poenitentiae. F Yet it has been adjudyed, 
r:1tentiac, that a written offer to ſell, ſigned by one ot the 
parties, when it is delivered to, and verbally 
accepted by the other, becomes obligatory on 
the offerer; tho” there ſhould be no written a. 
ceptance, or other obligation, ſigned by the 
when ex- Party to whom the offer is made, 23. M.. 
cluded. 1748, Lord Kilkerran. If, upon a verbal bar: 
gain of lands, part of the price ſhall be paid by 
him who was to purchale, the interventu: ri 
the actual payment of money, creates a val 
obligation, and gives a beginning to the col 
tract of ſale, F. 23, Dec. 1697. Laury : And, 
general, wherever matters are no longer entire 
W. lune the right to reſile ſeems to be excluded. 41 
nan agreement, whereby a real right is paſſed fron 
ceſſary in Or reſtricted, called pactum liberatorium, mij 
fpactis libe · | N | 9 be 
ralct lis. Vid. M*Kenzie Nov. 15. 1764 Biſet.— 1765. 
+ Kilt. Locus poenitentiae No 1. 
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be perfected verbally, 8. Feb. 1666, Ker; for 
freedom is favourable, and the purpoſe of ſuch 
agreement is rather to diflolve than to create 
an obligation. Writing is alfo eſſential to bar. In what 
ains made under condition that they ſhould be e 22 8 
reduced into ritiug; for, in ſuch caſes, it is in 15 
pars contractus, that, till writing be adhibited, efential. 
both parties ſhall have liberty to withdraw, 12. 

Jun. 1676, Campbell, In the ſame manner, ver- 

bal or nuncupative teſtaments are rejected by 

our law; but verbal legacies are ſuſtained, where 

they do not exceed L. 100 Scots, 3. 9. 2. 3 

3. Anciently, when writing was little uſed, Solemni- 

deeds were executed by the party appending e 
his ſeal to them; but, even then, the preſence obliga- 

of witneſſes at the ſealing was neceſſary, as ap- tions, 
pears by our oldeſt writings yet extent; ſee R. GE 
M. J. 2. c. 38. F 1.—Cr. 186. § 17. For Subſerip- 
preventing frauds that might happen by ap- tion by 
pending ſeals to falſe deeds, the ſubſcription alſo 1 
of the granter was required by 1549, c. 117+ witneſſes, 
and, it he could not write, that of a notary : or by a 
But this act not having exprelsly required the notary 
ſubſcription of the witneſſes, it was thought ſuf. for him. 
ficient to inſert their names in the body of the = 
deed. As it might be of dangerous conſe- 

quence, to give full force to the ſubſcription of 

the parties by initials, (the firſt letters of the 

name and firname), which is more ealily coun— 

terieited ; our practice, in order to ſultain ſuch 
ſubſcription, leems to require a proof, not only 

that the granter uſed to ſubſcribe in that way, 

but that de facto he had ſubſcribed the deed 

in queſtion, 21. June 1681, Coutts ; at leaſt, 

luck proof is required, it the inſtrumentary 
Fr I ns uitneſſes 
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witneſſes be {till alive, Harc. 894.— Jul 1729, 
Thomſon. Oe ol ans 

4. As a further check, it is provided by 1 579, 
c. 80, that all writings carrying any heritable 


| right, and other deeds of importance, be fu: 


ſcribed by the principal parties, if they can ſub. 
ſcribe; otherwiſe, by two notaries, before four 


witneſſes ſpecially deſigned, (or diſtinguiſhed), 


The ſubſequent practice extended this requiſite 
of the deſignation of the witneſſes, according 
to the plain intendment of the ſtatute, to the caſe 
where the parties themſelves ſubſcribed ; but, 
in regard that the words of the act were not 
clear in that particular, theretore, when the 
witneſſes were not ſpecially deſigned in a deed, 
or perhaps not ſo much as named, the party 
founding on 1t was, by the indulgence of our 
judges, allowed to condeſcend who the witnel- 


tes were; which condeſcendence was to be a- 


The omiſ- 
ſion to de- 
ſign wit - 
neſſes not 
now ſup- 
pliable. 


What ob- 
ligations 

are deem- 
ed of im- 
portance. 


ſtructed, either by the witneſſes themſelves, it 
alive; or ex comparatione literarum, where they 
were deceaſed, and had allo ſubſcribed as wit- 
nefles: And this obtained with reſpect to all 
deeds granted after this ſtatute, till act 1681, 
c. 5. which declares the omiſſion to the defig- 
nations not ſupphable by any condeſcendence, 
New Coll. 84. Cuſtom has conſtrued oblige 
tions for ſums exceeding L. 10G, Scots, to 
be obligations of importance, which is proda- 
bly founded on AQ S. 8. June 1597, eſtabliſhing 
that ſum as the ſtandard, beyond which pay: 
ments were not allowed to be proved by wit 
neſſes. In a diviſible obligation, ex. gr. for? 
{um of money, tho? exceeding L. 100: the ſub- 
{cription of one notary is ſufficient, it the cre: 
ditor reltricts his claim to L. 100: But, in au 
obligation indiviſible, e. g. for the performance 

e 1 R 
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of a fact, if it be not lub ei bed in terms of the 
ſtatute, it is void. When notaries thus atteſt a Notaries 
deed, the atteſtation or docquet muſt ſpecially muſt ex- 
exprels, that the granter gave him a mandate preſs the 
to ſign; nor is it ſufficient that this be mention- per gg | 
7 ac the body of the SENS; 18. June 1745, docquet: 
irre 
In every deed, the name of him who The: Wi 
writes it, with his dwelling: place or other mark ter's name 
of diſtinction, muſt be inlerted, 1593, c. 175, mult be 
The witneſſes muſt, by the foreſaid act 1681, inſerted. 
both tub'icribe as witneſſes, and their names 
and deſig nations be inſerted in the body of the 
deed: And all ſubſcribing witneſſes muſt know 
the ranter, and either ſee him fubſcribe, or 
hea! him acknowledge his ſubſcription, other- 
wile they are declared puniſhable as acceffory _ 
to forgery. Deeds, decrees, and other ſecuri- Deeds 
ties, conſiſting of more than one ſheet, may be may be 
written by way of book, in place of the for- written 
mer cuſtom of paſting together the ſeveral LOO 
ſheets, and ſigning the joinings on the margin; 
provided each page be tigned by the granter, 
and marked by 1ts number; and the telting 
clauſe expreſs the number of pages, 1696, c. 1 
6. Inſtruments of ſeiſin are valid, if ſubſcri- g, 1 
bed by one notary, before a reaſonable num- ges of no- 
ber of witneſſes, Auguſt 1584, c. 4. which is torial in- 
extended by practice to inſtruments of reſig. ſtruments, 
nation. Iwo witneſſes are deemed a reaſonable 
number to every deed that can be executed by 
one notary, 15. Fly 1680, Biſhop of Aberdeen. 
In initruments of ſeiſin, of retignation ad rema- 
nentiani, and of intimation, the witneſſes mult 
lubicribe, and their names and deſignations 
mult be inſerted in the inſtrument, 168 1, c. 5. 
Seim were allowed, Dy. 1086, e to be writ⸗ 
| ten 


and of ex. 
ecutions 
by meſ- 
ſengers. 


Deeds 
muſt be 


26 ef Obi, Fock. 


ten bookwiſe ; the notary atteſting the. num. 


ber of leaves, and ſigning each leaf, with the 
witneſſes. As the number of leaves was ſeldom 
condeſcended on or ſpecified, as the act dired. 
ed, an objection founded on that omiſſion way 
repelled. New Coll. 2. But by Act S. 17. Yan, 
1756, not only is this condeſcendence required 
in ſciſins, but the marking each page by its 
number, in terms of 1696, c. 15. which re. 
lated, not to ſeiſins, but to ſecurities. Execy- 
tions by meſſengers and other officers of the lay 
were at firſt valid, barely by affixing their 


ſtamp or ſignet, withour ſubſcription, 1540, c. 


74. The ſubſcription of the officer came to be 
required by 1592, c 139.; and, at laſt, by 1686, 
c. 4 the ſubſcription alio of witneſſes is made 
neceflary, and the neceſſity of ſtamping taken 


off. The act 1681 requires alſo the deſigns 


tion of the witnelles, in certain ſorts of execu- 
tions, viz. inhibition, interdiction, horning, and 


arreitment ; Executions, therefore, of ſumon. 


ſes fall not under this act, 8. Dec. 1736, Na 
pier ; for, the enumeration of lome particular 
implies the excluſion of all others. Ir is not ne- 
ceſſary, that the witneſſes to a notorial inſtru- 
ment, or execution, ſee the notary or meſſen- 
ger ſign; tor they are called as witneſſes to the 


tranſaction which is atteſted, and not to the 


ſubſcription of the perſon attelling ; lee 5: Jul 

1710, Lord Gray. 

7. A new requiſite has been aded. to certain 
deeds ſince the uuion, fur the benefit of the re- 
venue: I hey muit be executed on ilamped pa. 
per, or parchment, paying a certain duty to 


written on the crown, Charters, inſtruments of reſigns: 


| ſtamped 
Paper. 


tion, ſeiſins, and retours ot lands holden of a 
* are charged with 25. 3d. of duty, 10. 


Am. 
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Ann. c. 19. : Bonds, tacks, contracts, and other 


perſonal obligations, paid at firſt 6d. 12. Ann. 


lat. 2. c. 9. § 21.; to which a farther duty of 


15, has been ſince added by 30. George II. c. 19. 


bail- bonds are ſpecially excepted from the fta« 
tute 12. Ann. Neither do bills, teſtaments, dife 
charges, or acquittances of rent or of intereſt, 
nor any judicial deeds, as notorial inſtruments, 
bonds of cautionry in ſuſpenſions, Qc. fall un- 
der i. 5 a 

8. The inſerting of the time and place of Is the 
ſubſcribing, being a ſtrong guard againſt forge. mention 
ry, is conſidered by Viſc. Stair, 4. 42. 19. as eſ- —_ mw 
ſential to all deeds; but the contrary has been . 
found by two judgments, 15. Feb. 1706, Dun- 
can.—2 1. July 1711, Ogilvy. The granter's 
name and deſignation are eſſential, not proper- 
ly as ſolemnities, but becauſe no writing can 
have effect without them. Bonds were, by our glank 
ancient practice, frequently executed without bonds. 
filling up the creditor's name; and they paſſed > 
from hand to hand, like notes payable to the 
bearer : But, as there was no method for the 
creditor of a perſon poſſeſſed of theſe to ſecure 
them for his payment, all writings taken blank 
in the creditor's name are declared null, as co. 
vers to fraud; with the exception of indorſa- 
tions of bills of exchange, 1696, e. 25. 


9. Certain privileged writings do not require privile- 
the ordinary ſolemnities. 1. Holograph deeds ged deeds. 


(written by the granter himſelf) are effectual Holo- 
without witneſſes. A deed is holograph, where graph _ 
the ſubſtantials of it are written by the gran-Writings. 
ter, 23. Jan. 1675, Vanſe. The date of no ho- 
lograph writing, except a bill of exchange, 
(ſee next $), can be proved by the granter's own 

1 FCC Cade pts on allertion, 


neceſſary 3 
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afſertion, 1n prejudice either of his heir or his 
creditors, but muſt be ſupported by other admi. 
Teſta- nicles, 21. June 1665, Braidy 2. Teſtaments, 


ments. if executed where men of {kill in buſineſs can. 


not be had, are valid, tho* they ſhould not he 
quite formal, F. 1. Jan. 1708, Ker: And, let the 
ſubject of a teſtament be ever to valuable, one 
notary ſigning for the teſtator, before two wit. 
nefles, is in practice ſufficient. Clergymen 
were frequently notaries before the Reforma. 
tion; and, though they are, by 1584, c. 133, 
prohibited to act as notaries, the cale of teita. 
ments is excepted ; ſo that theſe are ſupported 


by the atteſtation of one miniſter, with two 


Diſchar- witneſſes. 3. Diſcharges to tenants are ſuſtain. 
ges to te- eq without witneſſes, from their preſumed ru. 
1 ſticity, or ignorance in buſineſs, 7. Nov. 1674, 
Mer- Boyd. 4. Miſſive letters in re mercatoria, com- 

chants ag: miſſions, and fitted accounts in the courſe of 


counts or 
| trade, and bills of exchange, tho? they are not 


letters. | 
holograph, are, from the tavour of commerce, 


| ſuſtained without the ordinary ſolemnities. 
Bills of 10. A bill of exchange is an obligation in 
exchange, the form of a mandate, whereby the drawer or 
mandant defires him to whom it is directed, 
to pay a certain ſum, at the day and place there- 
in mentioned, to a third party. Bills of ex- 
change are drawn by a perſon in one country 
to his correſpondent in another; and they 
have that name, becauſe it is the exchange, or 
the value of money in one place compared with 
its value in another, that generally nen 
the preciſe extent of the ſum contained in the 
draught. The creditor in the bill is ſometimes 
called the poſſeſſor, or porteur. As parties to 
bills are of different countries, queſtions con- 


cerning 
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cerning them ought to be determined by the 

received cuſtom of trading nations. unleſs 

where ſpecial ſtatute interpoſes For this rea- prove 

ſon. bills of exchange, tho” their form admits their own 

not of witneſſes, yet prove their own dates, in dates. 

queſtions either with the heir, or creditors of 

the debtor, K. 57.; but, if this doctrine ſhould 

he extended to the caſe of ſuch inland bills as 

are made payable to the drawer himſelf. aud 

where conſequently the only perlons concerned 

are the drawer and accepter ; heirs might, by 

antedated bills, be cut off from the plea of 

| deathbed, and creditors from the benefit ot in- 
hibition, Bank. vol. 1. 364. | 

11. A bill is valid without the deſignation Solemni- 

either of the drawer, or of the perſon to whom tits of 

it is made payable: It is enough, that the _ 

drawer's tubſcription appears to be truly his 

and one's being poſſeſſor of a bill marks him 

out to be the creditor, it he bears the name 

given in the bill to the creditor : Nay, tho” the 

perſon drawn on ſhould not be deſigned, his 

acceptance preſumes, that it was he whom the 

drawer had in his eye, K. 96. Bills drawn 

blank, in the creditor's name, fall under the 

ſtatute 1696; tor, though indorlations of bills 

are excepted from it, bills themielves are not. 

Not only the perion drawn upon mult ſign his 

acceptance, but the drawer mult ſign his 

draught, before any obligation can be formed 

againſt rhe accepter; bills being really man- 

dates: Yet it is ſufficient in practice that the 

drawer ſigns, before the bill be produced in 

judgment; tho? it ſhould be after the death both 

of the creditor and accepter, Lalc vol. 2. 15. 

A creditor in a bill may tranſmit it to another Indorſa- 

| Ds 0 0 | by tion. 
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by indorſation, tho? the bill ſhould not bear 


his order, by the ſame rule that other rights 


Obliga- 
tions on 
the draw 
er; 


for he is preſumed to have received value from 
the creditor at giving bim the draught, tho' it 


are tranſmiſſible by aſſignation, tho” they do not 
bear, 1% Afigneys, K. 78. 

12. Ihe drawer, by ſigning his draught, be. 
comes liable for the value to the creditor in the 
bill, in caſe the perſon drawn upon either does 
not accept, or, after acceptance, does not pay; 


ſhould not bear for value received : But if the 


drawer was debtor to the creditor in the bill 


before the draught, the bill is preſumed to be 


given towards payment of the debt, unlels :t 


* 


on the 
perſon 
drawn 
upon; 
oOn the in 
doricr, 


Effects of 
Payment 
by the ac- 
__Cepter, 


Bills are 
conſider- 


ed as caſh. 


expreſely bears for value, 18. July 1712, Cheap. 
"The perſon drawn upon, if he refule to accept, 


while he has the drawer's money in his hands, 
is liable to him in damages. As a biil pre- 
ſumcs value from the creditor, indorſation pre- 
fines value from the indorlee ; who, therefore, 
if he cannot obtain payment from the accepter, 
has recourle againſt the indorſer, unleſs the bill 
be indoricd in thete words, without recourſe. 
13. Payment of a bill, by the accepter, ac- 
quiis both the drawer and him at the bands 
of the cretitor z but it entitles the accepter, if 
he was not he drawer's debtor, to an action of 


recourle ajainſt hin; and, if he was, to a 


g ound of cumperiation. Where the bill docs 
not bear value m the hands of the perſon dran 
upon, it is refumed that he is not the drawer's 
debtor; and Cc hicquentiy he has Tecourie 4 


gainſt the drawer e mandato, 4. Ju 171 


Cunninghum. a 
14. Due, when indorſed, are conſidered 2s 
ſo many begs of money delivered to the one 
| e rous 
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rous indorſee; which therefore carry right 
of the contents, free of all burdens that do 
not appear on the bills themſelves. | Hence, a 
Teceipt or diſcharge, by the originally creditor, 
if granted on a ſeparate paper, does not ex- 
empt the accepter from ſecond payment to the 
indorſee; hence alſo, no ground of compenſa- 
tion competent to the accepter againſt the o- 
riginal creditor can be pleaded againſt the in- 
dorice : But if the debtor ſhall prove, by the 
oath of the indorſee, that he paid not the full 
value for the indorſation, the indorſee is julily 
conſidered as but a name; and therefore all ex- 
ceptions, receivable againſt the original credi- 
tor, will be ſuſtained againſt him, 15. Jan. 1708 
- Crawfurds: en en OT 
15. Bills muſt be negotiated by the poſſeſſor, Negotia- 
- againſt the perſon drawn upon, within a pre- tion or di- ; 
cile time, in order to preſerve recourſe ge ASE ; 
gainſt the drawer, It might be thought, that, EE 
wacre a bill is payable ſo many days after tor. 
fight, the poſſeſſor ought, without delay, to pre- 
icnt it for acceptance, and, in cale of refulal, 
proteit; becaule the leaſt delay in preſenting 
luch bill prolongs the ter:n of payment, in pre- 
Juice of the drawer ; Yet the concrary doctrine 
has prevailed in practice, that, in bills payable 
l0 amy days after ſiglit, the creditor has a diſ- 
crctivuaty power of fixing the payment ſome- 
Vit louner or later, as his occations thall re- 
quire, New Coll. 2. 99, ns unqueitionayle, 
that bills payable on a day certam, need not be 
prelented tor acceptance, till the day of pay- 
ment, becaule that day can neither be prolong 
ed nor lhortened by tue time ot acceptance, 
K. 93. Halc. vol. 2. 75. For the taine realon, 
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the acceptance of bills, payable on a preciſe 

day. need not be dated; But, where a bill i; 
drawn payable ſo many days after ſight, it muſt; 
becauſe there the term of payment depends on 

the date of the acceptance. 

Days of 16. Tho? bells are, in ſtrict law, due hs: ve. 
grace ry day on which they are made payable, and 
may therefore be proteſted on the day thereaf- 

ter ; yet there are three days immediately fol. 

lowing the day of payment, called days cf 

grace, within any of which the creditor may 

proteſt the bill : But, if he delay proteſting till 

the day after the laſt day of grace, he loſes his 
recourſe, 29 Jan. 1751, Cruilſhanks. Wherea 

pill is proteſted either for not acceptance, or 

not payment, the diſhonour muſt be notified to 
the drawer or indorſer, within three polts at 

—_ 4. 0 fartheſt “. This ſtrictnets of negociation is con. 
JE — fined to ſuch bills as may be proteſted by the 
term of poſſeſſor upon the third day of grace: here 

payment. therefore bills are indoried after the days of 
grace are expired, the indorlee is left more at 
liberty, and does not loſe his recourſe, though 

he ſhould not take a formal proteſt tor not 
payment, it, within a reaſonable time, he ſhall 

give the indorſer notice of the accepter's retur 

When ng to pay, Falc. vol. 2. 76. Not only does the 

does the poſt: flor, who neglects ſtrict negociation, lot 

creditor his recourte againſt the drawer, where the per- 

loſe re- ſon drawn upon becomes atterwards bankrupt, 


. ok but, though he ſhould continue lolvent ; tor 
he 


drawer. 
* This firifneſ; appears to be 3 by "I of the 
late deciſions of the couit, Elliat 4 Feb. 1780; Hodghn 
18. July 1782; and the oviy rule appears now to be, 
that there ſhall be 20 undue delay on the part of the hol 
der of a N bill, Carrick 23. gu 1790. 
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he may, in that caſe, recover payment from the 

debtor, and ſo is not to be indulged in an un- 

neceflary proceſs againſt the drawer, which he 

has tacitly renounced by his negligence, Dec. 

1744, Littlejohn. Recourſe is preſerved againſt _ 5 

the drawer, tho? the bill ſhould not be duly ne- * 

gotiated, if the perſon drawn upon was not 8 

his debtor; for there the drawer can qualify no 

prejudice by the neglect of diligence, and he 

ought not to have drawn on one who owed 

him nothing. VVV | 4 

17. The privileges ſuperadded to bills by privileges 

ſtatute, are, that tho', by their form, they can of bills br 

have no claule of regiſtration, yet if duly pro- ſtature, _. 

telted, they are regiſtrable within fix mouths 

after their date, in caſe of not acceptance, or in 

fix months after the term of payment, in the _ 

cale of not payment; which regiſtration is 

made the foundation of ſummary diligence, 

either againſt the drawer or indorſer, in the 

caie of not acceptance, or againſt the accepter, 

in cate of not payment, 1681, c. 20. This ſta- Inland 

tute is extended by 1696, c. 36. to inland bills, bills or 

e. bills both drawn and made payable in Ocot- PrsePts. 
land. After acceptance, ſummary duligence lies 
aàgainſt no other than the accepter; the drawer 

and 1ndorſer muſt be puriued by an ordinary 

action. It is only the principal lum in the bill, 

and intereſt, that can be charged for ſummari- 

ly: he exchange, when it is not included in 

the draught, the re exchange incurred by luf- 

tering the bill to be proteſted and returned and 

the expence of diligence, mult all be recover- 

ed by au ordinary action; becaule theſe are not ä 

liquid debts, and ſo muſt be previouſly conſtitu- 

VVVVVVVVVVVV pes ted; 


Certain 
bijis are 
Dot privi 
leged. 


ſtatute 23. Ges. 3. c. 8. they are put upon the 


Solemni- 
ties of 
deeds 
ſigned in 
a foreign 
country. 
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ted ; but, in the caſe of ſuſpenſion. they may 


be added to the charge, 1681, c. 20. | 
18 Bills, when drawn payable at any con. 
ſiderable diſtaiice of time after date, are denied 


the privileges of bilis; for bills are intended for 


currency, and not to lie as a ſecurity in the 
creditor's hands, K. 5c. ad fin. Bills are not 


valid which appear ex facie to be donations, 


25. Nev. 1736, Weir. No extrinſic ſtipula. 
tion ought to be contained in a bill which de. 


viates from the proper nature of bill z hence, a 


bill to which a penalty is adjected, is null, fee 
K. 99.3; and a bill with a claule of intereſt from 
the date, New Cl. vol 2. 57. Inland precepis 
drawn, not for money the medium of trade, 
but for fungihles, were, by tbe 1-rmer practice, 


admitted as probative, tho! without tne pilvle 
lege ct biils, Br. 82.; but, by latur decilons, 


they have been declared null, a want.ng wk 


ter's name and wirneſſes. Promilioiy notes, 


without writer and witnefles, were adjudged io 


be null, 29. Jun. 1708, Arbulbnot. It was alter- 


ward the opinion of the court, that they requi- 
red no witneſſes, F. 7. Dec. 1711, King. Dy 


our former law, promitſory notes were not en- 


titled to the ſpecial privileges of bills, ibid. [ome 


113. But, by the act 12. Geo. 3. and tublequent 


ſaine touting wirh bills, with reſp:ct to lum- 
mary execution, and ali ther other privileges. 

17. As tor the folemnitics et{cutial to deeds 
ſigned in a foreign country, when they coine 


to receive execution in Scotland, it is a general 


rule, that no laws can be of authority beyvad 
the dominions of the lawgiver. Hence, ih 
ſtrictuele, no dee, though perfectly according 

| | to 


it 


„ 
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to the law of the place where it is ſigned, 
can have effect in another country where dif- 
ferent ſolemnities are required to a deed of that 
ſort, But this rigour is ſo ſoftened ex comtate, 
by the common conſent of nations, that all 
perfonal obligations, granted according to the 
law of that country where they are ſigned, 
arc effectual every where, K. 23.; which ob- 
tains even in obligations to convey heritage, 
5 July 1106, Cunningham. Conveyances them- 
lelves, if they are of heritable ſubjects, malt 
be perfected according to the law of the coun- 
try where the heritage lies, and from which 
it cannot be removed, Feb. 1729, E. Dalkeith ; 
but a conveyance of moveables, which have no 
hxed leat, and are therefore ſaid to follow the 
owner, if it be perfected according to the lex 
domicilt, will receive execution in Scotland, 
10. July 1636, Sinclair, —Dirl. 399. _ 8 
20. A writing, while the glauter keeps it Dellrery. 
under his own power or his doer's, has no force 
it becomes obligatory, only after it is deuvered 
to tae grantee himlelf, or found in the hands 
ot a third perion. As to winch laſt, the fol- 
lowing rules are obſerved. A deed found in 
tic hands of one, who is doer both for the 
granter and grantee, is preluined to have been 
put in his hands, as doer for the grantee, 17359 
dcn. Ihe prelumption is alio tor delivery, if 
the deed appears in the hands ot one who is a 
Itranger to botii; ſee St. 4. 42. 8. Where a deed. 
s dcpolned in the hauds of a third perlon, Lhe and de- 
rus of depolitation may be proved by the potitation 
oau of the depoutary, 5. March 1624 Hay ; of deeds. 
Uilels where tucy are reduced into writing, 24. 
leb. 1075, Cowan. A deed appearing in the 
„„ =, | cuſtody 


What 
deeds are 
effectual 
without 
delivery. 
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cuſtody of the grantee himſelf, is conſidered 21 


his abſolute right; infomuch that the granter 
is not allowed to prove that it was granted in 
truſt, otherwiſe than by a written declaration 


1 ſigned by the truſtee, or by his oath, 1696, c. 25. 


21. Ihe following deeds are effectual with. 
out delivery. 1. Writings containing a clauſe 
diſpenſing with the delivery : Theſe are of the 
uature of revokable deeds where the death of 
the granter is equivalent to delivery, becauſe 
after death there can be no revocation. 2, 
Deeds in favour of children, even natural ones; 
for parents are the proper cuſtodiars or keepers 


of their children's writings, 25. Feb. 1663, 


Aikenhead. From a ſimilar reaſon, poſtnuptial 
ſettlements by the huſband to the wife need 
no delivery, Br. 78. 3. Rights which are not to 
take effect till the granter's death, or even where 
he reierves an intereſt to himſelf during his 
life; tor it is preſumed he holds the cuſtody of 


theſe, merely to ſecure to himſelf ſuch reſerved 


intereſt, 19. June 1668, Haldane, 4. Deeds 
that the granter lay under an antecedent natu- 
Tal obligation to execute, e. g. rights pranted 
to a cautioner for his reliet, 18. Jan. 1677, 
Dick. 5. Mutual obligations, c. g. contracts; 
for every tuch weed, the moment it is executed, 


is a common evident to all the parties contratt 


ers; lee 10. Dec. 1736, Simpſon. Laſtly, the 
publication of a writing by regiſtration, is e- 


quivalent to delivery, Dirt. 272. 


Tir. 


Qg om , „% ln amo oc... 
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TIT. 3. 07 Obligations and contract ariſing frem 
| _ conſent, and of acceſſory Obligations. 


AN Ontratts conſenſual, 7. e. which might, by Conſen- 
the Roman law. be perfected by ſole con- ſual con- 
ſent, without the intervention either of things, r el 
or of writing. are ſale. permutation, location, ſo- 
ciety, and mandate. Where the ſubject of any of 
theſe contracts is heritable, writing is neceſſary. | 
2. Sale is a contract, by which one becomes Sale. 
6bliged to give ſomething to another, in con- 
ſideration of a certain price in current money 
to be paid for it. Arrhae, or earneit, is ſome- Earneſt, 
times given by the buyer, as an evidence that 
the contract is perfected; but this is not ne- 
cellary. Earneſt was computed in the price, 
by the Roman law; but what is given here under 
that name, is generally ſo inconſiderable, that it 
is dead earneſt, i. e. not reckoned in the price. 
Things not yet extant, and conſiſting merely in What 
hope, may be the ſubject of this contract, as things the 
the draught of a net, Ac. J. 8. 1. de contr. empt. "rag 5 
Commodities, where their importation or uſe 8 
is ablolutely prohibited, cannot be the ſubject 
of lale; and, even in run goods, no action lies 
againſt the vendor for not delivery, it the 
buyer knew the goods were run, 11. Geo. l. 
| C. 30.3 lee 16, Nov. 1730, Scogal. The price The price 
in current money may be fixed, either, 1. By howaſcers 
the agreement of parties at making the con- tained. 
tract; in which caſe, let it be ever to diſpro- 
pationed to the value of the ſubject, the 
lale is valid by our law, 23. June 1009. Fairy, 
BE - ene though 


- 


Periculum mains till then, with the vendor, 2 1. 10, 
rei rendi Notwith ſanding which, it the ſubje& periſhed, 


tae necdum 5 It periſhed. 
rraditac. 


Emption 
n von do 


2%i ug. 
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though it was otherwiſe by the Roman, J. 2. C 


a third perſon, or even to one of the conttad. 


our practice, 1. 14. 7. But. whatever ought to 


Bock Ill. 


de rejcind. vend. Or. 2. By a reference, either to 


ers themſ{elves. 13. March 1039. L. Montroſe, 
.. Though this contract may be perfected 
before delivery of the ſubject, the property re. 


by the Roman law, to the buyer, 
& 2. In/t. de empt. et vend. contrary to the rule, 
rgs perit domino ; becauſe the property in tie 
vendor was contidered to be but nominal, 
he being obliged to transſer it to the buyer. 
Lord Stair doubts, whether this would hold in 


be the rule, in cale of the extinction of the ſub- 
ject, it is an agreed point, that the hazard of its 
deterioration falls on the purchaſer, becauſe he 
has all the profits ariſing from it, after the ſale. 
On the other hand, it is certain, that the ſub- 
je itlelf periſhes to the vendor; 1. If it ſhould 
periſh through his fault, or after his undue de- 
lay to deliver it“. 2 If a ſubject is fold 28 2 
fungivle, and not as an individual, or corpu, 
J. 25. § 7. de contr. empt. e. g. a quantuy of 
farm. wheat, fold without diſtinguiſhing the pat. 
cel to be delivered, from the reſt of the farm. 
3. The periculum lics on the vendor till deln. 
ry, il be be obliged by a ipecial article in the 
oe to deliver the ſubject at a certain place, 

25. Jan. 1687, Spence. 

FD lhe vendor, where he is not the true 
owner, cannot, by delivery, transfer to the 
purchaſer that property which was not his to 


gin; 


. J. 13.4 8. 4 ad. enpr. 


Tit. 3. ariſing from Conſent, &c. 299 


give; but the purchaſer, in reſpect of his bona 

des, makes the fruits of the ſubjects his own, 

till it be evicted, or at leaſt reclaimed, by the 
true owner, 2. 1. 14. And as warrandice is Warran- 
implied in all ſales, the vendor muſt make the dice. 


ſubjc& good, if it be evicted, 2. 3. 11. The 


inſufficiency of the goods fold, if it be ſuch as 
would have hindered the purchaler from buying, 


had he known it, and if he quarrels it recently, 


ſounds him in an action Caclio redbibitoria_) Adio red. 
for annulling the contract, If the detect was hititeria. 


not eſſential, he was, by the Roman law, en- 
titled to a proportional abatement of the price, 
by the action guanti minoris : But as our prace 
tice does not allow {ates to be reduced, on ac- 


count of the diſproportion of the price to the 


value of the ſubject, it is probable, that it would 
allo reject the action quanti minoris. A vendor 


who covenants, by a padtum de retrovendends, Padtum de 
retlrovens. \ 


deudo. 


for a right to redeem the lubject within a cer: 
tain time, cannot after that time be reitored 


againſt his delay, by offering the redemption- 
money, as a reverler in a wadſet might do oetore 
declarator ; for in lales, an adequate price is pre- 


ſumed to be given to the vendor, and to there 
is nothing penal in the irritancy, 2. 8. $5. 


Permutation differs from a ſale chiefly in this, Permuta- 
that, in permutation, one ſubject is to be given tion. 


in barter or exchange for another; whereas the 
price in a ſale conhits of current money. 


5. Location is that contract, where an hire Location. 


Is {tipulated for the ulc of things, or for the ſer- 
Vice of perſons. It may, without 1mpropriety, 
be conſidered as a ſpecies of ſale, iu which the 


lubject old b the ule or ſervice ; and the price 


is the hire, which, as in a proper ſale, gene- 
5 „ l 


a 


# 
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rally con'iſts of money. He who lets his work, 


or the uſe of his property to hire, is the locator 
or leſſor; and the other, the conductor or lef. 


Oblioati. fee. In the location of things, the leſſor is ob. 
ons on the liged to deliver the ſubject, fitted to the uſe it 
leſſor and was let for; and the leflee muſt preſerve it care. 


leſlee. 


Zociety. 


fully, put it to no other uſe, and, after that is 


over, reſtore it. Where a workman or arti. 
ficer lets his labour, and it the work is either 
not performed according to contra, or if it be 
inſufficient, even from mere unſkilfulneſs, he is 
liable to his employer in damages, J. 9 9 5. 
locat. for he ought not, as an artificer, to have 
undertaken a work to which he was not equal. 
A ſervant hired for a certain term, is entitled 
to his full wages, tho' from ſickneſs, or other 
accident, he ſhould be diſabled for a part of his 
time; but, if he die before the term, his wages, 
are only due for the time he actually ſerved. 
If a maſter dies, or without good reaſon turns 
off, before the term, a ſervant who eats in his 
houle, the ſervant is entitled to his full wages, 


and to his maintenance till that term: And, on 


the other part, a ſervant, who without ground 
delerts his ſervice, forfeits his wages and main- 
tenance, and is liable to his maſter in damages. 
'The doctrine of location of lands is already ex. 
plained, 2. 6 8. et ſeq. 4 
6. Society, or copartnerihip, is a contrad, 
whereby the ſeveral partners agree, concerning 


the communication ot loſs and gain ariſing 


from the 1tubject of the contract. It is form- 
ed by the reciprocal choice that the partners 
make of one another; and ſo is not conſtitu- 
ted in the cale of co heirs, or of ſeveral legatees 
in the lame ſubject. A copartnerſhip. __ 


ri. 3 arjfng from Conſent, ce. gen 


ſo conſtituted, that one of the partners ſhall, ei- 

ther from his ſole right of property in the ſub- 
ject. or from his ſuperior ſkill, be entitled to a 
certain ſhare of the profits, without being ſub- Sociztas 
jected to any part of the lols: But a ſociety, lemninas 
where one partner is to bear a certain propor- 
tion of loſs, without being entitled to any ſhare 
of the profits, is jultly reprobated. All the 
partners are entitled to ſhares of profit and lols 
pt oportioned to their ſeveral ſtocks, where it is 
not otherwile covenanted. Os | 

7. As partners are united, from a delectus Opliga- 
per/onge, in a kind of brotherhood, no partner tions on 
can, without a ſpecial power contained in the the /,; 
contract, transfer any part of his ſhare to an- 
other. Where therefore a third perſon is aſſu- their 
med by a partner, ſuch aſſumption forms a le- eee 0 
parate contract betwixt the aſſumer and the aſ- e 
ſumed, limited to the ſhare of the partner al. 
ſuming, and in which the others have no con- 
ceru, Upon the ſame principle, all benefit pro- 
cured by one of the partners to himlelt, in a 
matter that naturally ialls under the copartner- 
ſhip, accrues to the whole, 26. March 1624, 
Inglis ; and no partner is accountable for an 
error in manageinent, ariling trom the want of 
a larger ſhare ot prudence, or ſkill, than he was 
truly maſter ol. N e 

8. All the partners are bound in ſolidum by 1 
the obligation ot any one of them, it he ſub- ans Sane 
leribe by the frm or ſocial name of the com ;; folidum, 
pally ; unlels it be a deed that falls not under tor the 
tue common courſe of adminiſtration, as if a ©2mpany- 
paruler ſhould take upon him to reter a com- debts. 
Pany-claim to an arbuer, Nov. 1728, Lumf- 
dame, Lach partner is obliged to advance the 

. e 5 ſums 
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ſums neceſſary for carrying on the common af. 

: fairs according to his ſhare; and he is entitled 

to the reimburſement of the ſums he has ex. 

pended, or of the loſs he has ſuſtained on the 

company's account, out of the common ſtock; 

and, if that falls ſhort, the other partners are li. 

able in ſolidum to make up the loſs, he bearing 

his own proportion thereof, The company. 

effects are the common property of the ſociety 

ſubjected to its debts; io that no partner can 

clam a diviſion thereof, even after the ſociety 

e is diſſolved, till theſe are paid: And, conle- 

ſhire is Juently, no creditor of a partner can, by Gil. 

affectable gence, carry to himſelf the property of any 

by credi- part of the common ſtock, in prejudice of a 

_ company-creditor; but he may, by arreiimcnt, 

lecure his debtor's ſhare in the company's 

hands, to be made forthcoming to him at the 

cloſe of the copartnerſhip, in 1o far as it is not 
exhauſted by the compauy debts. _ 

Society 9. Society being founded in the mutual 

expires by confidence among the oct, is diſſolved, not on- 

death, ly by the renunciation, but by the death of any 

one of them, if it be not otherwile ipeclally 

or renun Covenanted, J. 65. § 9. pro ſocio. A partiier, 

ciation. who renounces upon untair views, or at a ct 

tical time, when his withdrawing may be fata 

to the ſociety, looſes his partners from all ther 

enzagements to him, while he is bound 0 

them, tor all the profits he ſhall make by hi 

withdrawing, and tor the lois ariling tuereb) 

to the company, F 4. In/t. h. t. Not oniy ha- 

tural, but civil death, e. g. ariſing from a ſen- 

tence inflicting capital puniſhment, makes oe 

incapable to perform the duties of a partne), 

and conſequently diflolves the ſociety. : 

| | 0! 
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both caſes, of death and renunciation, the re- 
maining partners may continue the copartner- 
ſhip either expreſsly, by entering into a new 
contract, or tacitly, by carrying on their trade 
as formerly. Tho? this contract was diffolved, 4 it — 
by the Roman law ege/ate, by the bankruptcy ate 05 
of any of the partners, /. 4. § 1. pro ſoc.; yet,“ 5 
by our practice, if, after goods are bought on 
the company's credit, one of the partners ſnould 
fail, he reſt cannot pocket up the whole pro- 
fits, on pretence that they run the whole riſk, 
Fuly 1749. Paterſon. Public trading compa- 
nies are now every Cay conſtituted, with rules 
very diſterent from thoſe which either obtained 
in the Roman law, or at this day obtain in pri- 
vate ſocieties. Ihe proprietors or partners in 
thele, tho' they may transfer their ſhares, can- 
not renounce, nor does their death diſſolve the 
company, but the ſhare of the deceaſed de- 
ſcends to his repreſentative. _ Ho 

10. A joint trade is not a copartnerſhip, but A joint 
a momentary contract, where two or more trade dif- 
perſons agree to contribute a ſum, to be em- ters from 
ployed in a particular courſe of trade, the pro-* © t. 
duce whereof is to be devided among the ad- 
venturers, according to their ſeveral itares, af. 
ter the voyage is finiſed. If, in a joint trade, 
that partner who is intruſted with the money 
tor purchaling the goods, ſhould, in place of 
paying them in caſh, buy them upon credit, 
the turuiſher, who followed his faith alone in 


; the ſale, has no recourle againſt the other ad- 
* veiturers; he can only recover from them what 
0 ot the buyer's ſhare is yet in their hands. 
7 


Wuere any one of the adventurers, in a joint 
trade, becomes bankrupt, the others are prete- 
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rable to his creditors, upon the e common ſtock, 
as long as it continues undivided. for their re: 
lief of all the engage ments entered into by them 
on account of the adventure, 11. Jan. 1740, 


_ creditors of Macaul. 


Mandate. 


11. Mandate is a contract, by which one 
employs another to manage any butineſs for 


bim; ard. by the Roman law, it muſt hare 


Obliga- 
tions ON 
the n-an 
datary. 


been gratuitous, It may be conſtituted tacitly, 


by one's ſuffering another to a& in a certain 
branch of his affairs, tor a tract of time toge· 
ther without challenge he mandatary is at 
liberty got to accept of the mandate; and as 
his powers are folely founded in the mandate's 
commiſſion he mutt, if he undertakes it, ſtrid 
adhere to the dir<ctions given him: Nor is it 


a good defence, that the method he followed 


What is 
COIN Pres. 
hended 
under a 
general 
mandate. 


was more rational; tor in that his employer 
was the proper judge. Where no ſpecial rules 
are preſcribed, the mandatary, if he acts pru- 
dently, is ſecure, whatever the ſuccels may be; 
and he can ſue for the recovery of all the ex- 
pences, reaſonably diſburſed by him in the ex · 
ecution of hit office. 

12. Mandates may be general, containing a 
power of adminiſtring the mandant's whole 
atlas; but no mandate, however ample, can 
be conſtrued into an order to commit a crime,” 
which, being itſelf criminal, cannot be inferred” 
by implication. Neither does any mandate 
imply a power of diſpoling gratuitouſly of the 


conſtituent's property; nor even of ſelling hs 


heritage for an adequate price: But a gener 
mandatary may fell tuch of the moveables a5 
mult otherwiſe pe ith ( quae jervando ſervuri ii. 


' quent, ) No mandatary Cal without ſpecial 


powers, 
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powers, enter the mandant heir to his anceſtor, 
tranſact doubtful claims belonging to him, or 

refer them to arbiters. en 

13. Mandates expire, 1. By the revocation How 

of the employer, tho? only tacit, as if he ſhould mandates 
name another mandatary for the ſame buſineſs, *ZP'Te- 
2. By the renunciation of the mandatary ; even 

alter he has executed part of his commiſhon, if 

his office be gratuitous. 3. By the death ei- 

ther of the mandant or mandatary ; for the one 

is preſumed to give, and the other ro accept the 
mandate, from perſonal regards of friendſhip : 

But, if matters are not entire, the mandate con- 

tinues in force, notwithſtanding ſuch revoca- 
tion, renunciation, or death. Procuratories of Mango 
reſignation, and precepts of ſeilin, are made 4 
out in the form ot mandates ; but, becauſe they ,;;, 
are granted for the ſole benefit of the man- 
datary, all of them, excepting precepts of clare 
conſtat, are declared to continue after the death 

either of the granter, or grantee 1693, c. 35. 

Deeds which contain a clauſe or mandate for 
regiſtration, are for the ſame reaſon made regi- 
| ſtrable after che death of either, 1693, c. 15.— 

1696, c. 39. 5 | EET 4 
| 14. The favoyr of commerce has introdu- Tacit 
ced a tacit mandate, by which maſters of ſhips mandate. 
are empowered to contract in name of their 
exercitors or employers, tor repairs, ſhip- pro- 
viſogs, and whatever elle may be neceſſary 
tor the ſhip or crew; ſo as to oblige, not ihem- 
lelves only, but their employers, J. 1. $ 17. de 
exerc. act. An exercitor is he who employs a 
hip in trade, whether he be the owner, or only 
ireights her from the owner. Whoever has Exerci- 
is actual charge of the ſhip is deemed the tors are 
RN | Qq m.amaaäſter, bound oy 


— — — 
T 


- 
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zob c bit. Beck H. 


the con- maſter, tho' he ſhould bave no eommiſſion 
tract from the exercitors, or ſhould be ſubſtituted 
the maſtery,, the maſter, in the direction of the ſhip, with. 
of the ſhip. LN 2 e vo; 
out their knowledge, J. 1.5 5. ibid. Exercitors 


are liable, Whether the maſter has paid his own. 


money to a merchant for neceſfaries, or has 
borrowed money to purchaſe them, The fur. 
niſher or lender mult prove that the ſhip need. 


ed repairs, proviſions, We. to ſuch an extent; 


but he is under no neceſſity to prove the ay. 
plication of the money or materials to the ſhip's 
ute. If there are ſeveral exercitors, they ate 


Inflitors liable, gulli in ſolidum. In the fame mat. 


by their ner, the undertaker of any branch of trade, 
contracts manufacture, or other land. negvtiation, is 
bind their ound by the contracts of the inſtitors whom 
employ- „„ 10 . 
ers. he ſets over it, in ſo far as relates to the ſubject 
of the praepgtiura; And tho? the inſtitors be 
pupils, and fo cannot bind themſelves, the pre. 
politor, who, knowing” their ſtate, gave them 
a power to contract for him, ſtands obliged by 
_ their deeds, J. 7, & 2. de inſt. att. A 
Homolo- 15, Contracts and obligations, in themſely: 
Salon; imperfect, receive ſtrength, by the contraftcr 
or his heirs doing any act thereafter which im. 
ports an apprabation of them, and conſequent! 
iupplics the want of an original legal conlent. 
Ibis is called homologation, and it takes place, 
even in deeds intrinfically null, whether te 
nullity arifes from the want of ſtatutory ſolen. 
nities, 21. Jan. 1735, Tailfar; or from the il · 
capacity of the graiter, 28. June 1671, Hint 
It cannot be inferred, 1. By the act of a perlo! 
who was not in the knowledge of the origin 
deed ; for one cannot approve what he is . 


norant of, Hence, one's ſubſcribing as * 
3 VVV cl 


in what 
Caſes it is 
excluded. 
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neſs to a deed, does not infer homologation ; 
for witneſſes are only called to atteit the ſub- 
ſcription without being told the contents: But 
a brother's ſigning as witneſs to his ſiſter's mar- 
riage· contract, preſumes his knowledge and ho- 
mologation of the articles, from his near rela- 
tion to the bride, Forbes MS. 15. July 1714, Da- 
vidſn. And yet, an heir's witneſſing a deed 
granted by his anceſtor in lecto, does not infer 
homologation, let the relation be ever ſo near, 
becauſe of the authority which the anceſtor is 
preſumed to have over the heir, “. 13. Jan. 
1704, Dallas. 2. Homologation has no place, 
where the act or deed which is pleaded as ſuch, 
can be aſcribed to any other cauſe; for an in- 
tention to come under an obligation is not pre- 
ſumed; hence, charters, or precepts granted by 
juperiors, in obedience to a charge, inter no ho- 
mologation. Marriage- contracts, without wit- 
neſſes, have been found to be homologated by 
jublequent marriage; but, in truth, marriage, 
which is entered into frequently without any 
previous written contract, can, in no view, be 
deemed an approbation of ſpecial marriage-ar- 
8 | . 

16. Quaſi contracts are formed without expli- Quaſi- 
cit couſent, by one of the parties doing lome- entradls. 
thing that by its nature either obliges him to 
the other party or the other party to him. Un- 
der this claſs may be reckoned tutory, !. 7. 12. 

Tc. the entry of an heir, 3. 8. 26. Sc. negotiu. 

rum geſtio, indebiti ſolulio, cominunion oi goods, 

between two or more common proprictors, and 

Mercaum jacius levandue navis cd. NegHiorum Newtig 

io 10Tt> thoie obligations Wich arae from rum geſtio, 

a management of a perions allairs in his ab- 
e | CES. tence, 
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ſence, by another, without a mandate, As ſuch 
managers act without authority from the pro. 


prietor, he ought to be liable in exact diligence, 


part, he is entitled to the recovery of his neceſ. 


J. 24. C. de Jhur. unleſs he has, from friendſhip, 


interpoſed in affairs which admitted of no delay, 


J. 3. § 9. de neg. geſt.; and he is accountable for 


his intromiffions with intereſt. On the other 


fary diſburſements on the ſubject, tho”, by mil. 


fortune, it ffould have periſhed afterwards, . 


udebiti 
Holutio. 


Right of 
1 dividing 
Fi common 


Property. 


10. § 1. ds neg. geſt. and to be relieved of the o- 
bligations in which he may have bound him- 
ſelt in conſequence of the management. 

17. Indebili ſolutio, or the payment to one 


of what is not due to him, if made thro' any 


miſtake, either of fact, or even of law, 26. 
July 1733, Stirling, founds him who made the 
payment, in an action againſt the receiver for 


repayment Ccondictio indebiti ). Fhis action does 


not lie, 1. If the ſum paid was due ex aequitaie, 
or by a natural obligation; for the obligation 
to reſtore is founded ſolely in equity. 2. If he 
who made the payment knew that nothing 
was due; for qui conſulto dat quod non debevat, 
praeſumitur donare. dome lawyers add a third 
caſe viz. if the ſum was paid in conlequence 


of a tranſaction: But, where a ſum is ſo paid, 


there is no indebitum; the tranſactiou iltſell 
creates a debt, tho? no prior debt had exilted- 
18. Where two or more perſons become 
common proprietors of the fame tubject, either 
by legacy, gift, or purchaſe, without the ve 
ot co-partnerſhip, an obligation 1s thereby C6 
ted among the proprietors to communicate 
the profit and lols ariang from the ſubjed, 
while it remains common: And the ſudec 
| | | | mig, 
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might, by the Roman law, be divided at the 
ſuit of any one of them, by the action communi 
dividundo. No ſuch action, in relation to com- 
monty- lands, was competent by our law, till 
1695, c. 38. which authoriſed the diviſion of 
commonties, before the court of ſeſſion, at the 
ſuit of any having intereſt. This diviſion, where 
the queſtion is among the common proprietors, 
is to be governed by the laſt clauſe in the 
ſtatute, according to the valuation of their re- 
ſpective properties: But, where the queſtion turn- 
ed between the proprietors and thoſe that had 
fervitudes upon the property, the rules men- 
tioned in a preceding clauſe of the act took 
place by the former practice, according io ibe 
value of the intereſts of the ſeveral perſons con- 
cerned : Hence, proprietors were allowed a prac- 
cipuum tor their right of property, over and above 
the ſhare, on account of their «wn or their ten- 
ant's poſſeſſion by paſturage, K. 42.; but now 
the luperfice is only divided, without prejudice 
to the property; lee next ws 
19. It has been doubted, what is to be un- What is 
deritood by commonty : The word, in proper under- 
ſpeech, ſuppoles two common proprietors at on 
tealt ; and yet, in our law. language, and in char- monty. 
ters, it frequently ſignifies a heath or moor, 
the” it ſhould belong in property to one, if there 
has been a promitcuous poſſeſſion upon it by 
palturage; and the act 1695 excepts common- 
ties belonging in property to the King, or to 
royal boroughs. J he quettion, therefore, whe- 


: ther action lies upon the ſtatute, where there 
es but one proprietor, at the ſuit of thole who 
n have ſervitudes upon it, has been varioully de- 
& cided, By the laſt judgment, Falc. vol. 1. 251. 


the 


Diviſion 
of runrig ſame year, c. 23. authoriſed the diviſion of lands 


lands. 


Lex Rho» 


Tu. | 


310 e Obligation | 


the court, waving the general point, direteq 


the ſurface of the common to be divided in 
that caſe, according to the intereſt of the ſe. 
veral parties in that ſurface, without prejudice 
to the right of property. Another act of the 


lying runrig, and belonging to different pro. 
prietors, with the exception of borough and 
incorporated acres ; the execution of which is 
commited to the judge-ordinary, or juſtices of 
the peace. | 5 


e The throwing of goods overboard, for 
eee lightening a ſhip in a ſtorm, creates an obliga- 


tion by the Rhodian law de factu, which the Ro- 
mans, and other trading nations, have made their 
own ; whereby the owners of the ſhip and goods 
ſaved, are obliged to contribuce tor the reliet of 
thoſe whole goods were thrown over board, that 
ſo all may bear a proportional loſs of the goods 
ejected for the common ſafety. In this contri 
bution, the goods ejected are valued at prime 
coſt, and the ſhip and goods ſaved, at the price 
they may give at the next port, J. 2. 5 4. 4. 
leg. Rhod. ; but the ſhip's proviſions ſuſfer no 
eitimation, J. 3. § 2. eod.t. A malter, who 
has cut his matt, or parted with his anchor, to 
fave the ſhip, is entitled to this relief, J. 3. ea. 
7.; but, if he has loſt them by the ſtorm, the 
loſs falls only on the jhip and freight. If the 
ejection does not lave the ſhip, the goods pre- 
ſerved from the ſhipwreck are not liable in colt 
tribution. By the later laws of Wiſby, arte 20. 
_ ejection may be lawtully made, it the matter 
and a third part of the mariners judge that 
meaſure necellary, tho? the owners of the good 
ihould oppoſe it: And the goods ejected te 


{0 
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to be valued at the price that the goods of the 
fame fort which are ſaved ſhall be afterwards 
fold for. 1 FF | 
21. There are certain obligations, which Acceſſory 
cannot ſubſiſt by themſelves, but are acceſſions obliga- 
to or make a part of other obligations. Of this s. 
fort are fidejuſſion, and the obligation to pay _ 
intereſt, Cautionry, or fidejuſſion, is that obli- Caution- 
gation by which one becomes engaged as ſe- ry, 
curiry for another, that he ſhall either pay a 
ſum, or perform a deed. | N 
22. A cautioner for a ſum of money may be for a ſum 
bound, either ſimply, as cautioner for the prin. of money. 
cipal debtor, or conjunctly and ſeverally, for 
and with the principal debtor. The firſt has, 
both by the Roman law, Nov. 4. c. 1. and by A ſimple 
our cuſtoms, the beneficium ordinis, or of dilcut- a ag 
ſion; by which the creditor is obliged to diſ. beneft ot 
cufs the proper debtor, before he can inſiſt tor diſcuſſion. 
payment againſt the cautioner. By diſcuſhng, 
is not barely meant the making a demand of 
the debt: The perſon of the debtor mutt be 
diſcuſled by denunciation, and by regiſtering 
the horning; his moveable eſtate by poinding, 
or arreſtment and forthcoming; and his heri- 
tage by adjudication, 24. July 1662, Briſbane. 
| Where one is bound as full debtor with and Cantioner 
for the principal, or conjunctly and ſeverally bound 
with him, the two obligants are bound e. e 
qually in the fame obligation, each in folidum ; rt 
and, conſequently, the cautioner, though he is 
un an acceſlory, may be ſued for the whole, 
without either diſcuſſing, or even citing the 
Principal debtor. Cautioners for performance Cautioner 
ot tacts by another, or for the faithful diſ. for per- 


-Marge of an office, 6. g. for factors, tutors, rig 


WC 


Oc. cannot, by the nature of their engage. 

ment, be bound conjunctly and ſeverally with 

the principal obligant, becauſe the fact to 

. which the principal is bound cannot poſſiblß 
is in every be performed by any other. In ſuch engage. 

eaſe enti- ments, therefore, the failure muſt be previ. 


tled to diſ- 


Lufnon. fore action can be brought againſt the caus 


tioner, for making up the loſs of ile party 
ſuffering. | 8 


| Beneficium 2 3. In the caſe of two or more cautioners, 


— i each of them, by the Roman law, pronounced 


Caution» EF BP 
ers. bound to the creditor in ſolidum; until the 


beneficium diviſionis was introduced, by which 
cautioners were entitled to inſiſt, that the obli- 
gation might be divided among all of them 
pro rata, & 4. Inſt. de fidejuſs By our law, all 
the co-cautioners are bound in the ſame wri- 
ting, ſo that there is no place for this benefit; 
For, when they become obliged conjunctly and 
ſeverally, tbe plain intention of parties 1s, that 


the obligation ſhould not be divided; and, 


where they are bound ſimply as cautioners, 
each co-cautioner is, by the genuine nature of 
ſuch obligation, without any privilege, liable 


only for his own proportion, while the other 
obligants are ſolvent, except where the obliga- 


tion is in itſelf indiviſible. 


Fidcuf. 24. Fidejoſton may be interpoſed to an od: 


Gon is an ligation merely natural, in which the cautioner 


obligation is effectually bound, tho? the principal debtor 
merely ſhould get free: Thus, a cautioner in a bond 


natural. not legally atteſted as to the principal debtor, 
lies under a proper engagement, becauſe the 
ſtatutory nullity, on which the principal eſcapes, 


ouſly conſtituted againſt the proper debtor, be. 


the obligatory words by himſelf, and ſo became 
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does not take away the natural obligation, F. 2. 
F:b. 1700, Hepburn : But cautionry cannot ſub - 
fit without ſome obligation to which it is ac- 


ceflory. 


25. The cautioner, who binds himſelf & the caution- 


defire of the principal debtor, has an adig ers bave 
om als . . . an adi 

nandati, or of relief againſt him, for recover- „in 

ing the principal and intereſt paid by himſelf againſt 

to the creditor, and for damages; which ac- the debt - 

tion lies de jure, tho? the creditor ſhould not or. 

aſign to him on payment. Under damage, is 

not comprehended the loſs ſuſtained by the 

cautioner through his own fault, e. g. in ſu- 

ſending the debt without good grounds, or in 

allowing diligence to proceed upon it againſt 

his eſtate. As relief againſt the debtor is im- 

plied in fidejuſſory obligations, the cautioner, 

where ſuch relief is cut off, is no longer bound: 

Hence, the defence of preſcription frees the 

cutioner, as well as the principal debtor, F. 

19. Dec. 1695, Doul Thus, likewiſe, a caution. 

er is not bound, tho? the creditor ſhould of- 

fer to prove by his oath, that he heard the debt- 

or acknowledge the debt; becauſe, as ſuch 

oath could not prove againſt the debtor, the 

cautioner, if he were obliged to depole, would 

pay without relief, Dalr. 17. „„ 
26, But, 1. Where the cautionry is interpo- In what 

ſled to an obligation merely natural, the relief caſes a 

b reſtricted to the ſums that have really turned cautioner 

to the debtor's profit. 2. A cautioner, who pays ef. 

vithour citing the debtor, loles his relief, in ging the 

o far as the debtor had a relevant defence a- debtor. 

zunſt the debt, in whole or in part, 19. Dec. 

1532, Maxwell, Relief is not competent to At what 

ide cautioner, till he either pays the debt, or Period re 
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lief is com · is diſtreſſed for it; except, 1. Where the debtor 
-petent is expreſsly bound to deliver to the cautioner 

his obligation cancelled, againſt a day certain, 
and has failed; or, 2. Where the debtor is ver- 
gens ad inopiam; in which caſe, the cautioner 
may, by proper diligence, ſecure the debtor's 
funds for his own relief, even before payment 
or diſtreſs. | £610 

Mutual 27. Mutual relief was not competent among 
relict e the cautioners themſelves, by the Roman lav; 
mong co the cautioners themſelves, by the Roman lau; 
caution for their obligations being ſeparate, and having 
ers no mutual connection, payment made by any | 
one of them to the creditor extinguithed the | 
obligation, unleſs the cautioner who paid had 
got a ceſſion or aſſignment from the creditor, 
which he was entitled to demand, by the bene- 
cium cedendarum actienum : But, by our law, 

a right of relief is competent de jure to the cau- 

tioner who pays, againſt his co-cautioners with- 

out either aſhgnation, or even any clauſe of 
mutual relief in the bond; unleſs where the 
cautioner appears to have renounced it. In 
conſequence of this implied relief, a creditor, 


if he ſhall grant a diſcharge to any one of the 

cautioners, muſt, in demanding the debt trom 

the others, deduQ that part, as to which he { 

has cut off their relief, by that diicharge, c 
Relief Where a cautioner in a bond, ſigns a bond of , 
warp þ corroboration, as a principal obligant with the a] 
caution. Proper debtor, and with them a new cautioner, qu 
ers in a the cautioner in the new bond is entitled to 2 tic 
corrobo- total relief againſt the firſt cautioner, at whoſe er 
ration. deſire he is preſumed to be bound, 10. 7% WM fer 


1745, Mirrie. And this total relief againſt the nu 
firſt cautioner ſeems equitable, tho? he ſhould 


not be a party to the bond of e, 
88 | or 


fit. 3. ariſing from Conſent, Ke.. 3g 


for a corroborative ſecurity, in which he has 

no concern, ought not to advantage him, by 

throwing part of his cautionry obligation upon 

another, Dalr. 38. 60. OE ho „ 
28. Cautionry is allo judicial, as in a ſuſpen- Judicial 


fon. Cautioners of this kind got free, if either <*tion» 


the charger or ſuſpender died before diſcuſſing 5 
the ſuſpenſion, till Act S. 29. Fan. 1650: Caution. 
And even after that act, their obligation ceaſed, ers in a 
if the decree ſuſpended had been turned into a ſuſpen - 
libel, i. e. ſuſtained only as a libel through ſlon. 
any informality; though the fuſpender ſhould _ 

have been at laſt condemned in payment. 

This was altered by Act S. 27. Dec. 1709; but it 

is ſufficient, at this day, to looſe the cautioner, 

that, when he became bound, the ſuſpender had 

good reaſon to ſuſpend, e. g. if the charger had 

at that period no title, or had not then perform- 


eld his part, though theſe grounds of ſuſpenſion 


ſhould be afterwards taken oft, The clerk to 
the bills, whoſe duty it is to receive none but 
ſolvent cautioners, uſually demanded for his ſe- 
curity an atteſtation by one of a known charac- 
ter, of the ſolvency of the cautioner offered: 
Theſe atteſters muſt, by the laſt quoted a& of 
ſederunt, bind themſelves as cautioners for the 
cautioner in the ſuſpenſion, and ſo are liable e 
fidiarie, in their order, after he is diſcuſſed *. In 
all maritime cauſes, where the parties are fre- 
quently foreigners, the defender muſt give cau- _ 
tion judicio ſiſti et gudicatum ſolvi: duch caution- Caution- 
er gets free by the death of the defender before ers jadicio 
ſentence, 20. Jan. 1680, Hodge ; but he conti- i et j«- 
nues bound, though the cauſe ſhould be car. 4e 

1 | _— ried/*** | 


* Cautioners in the looſing of an arreſtment are not 


miitled to the benefit of diſcuſſion. Kames Rem. Dec. 49. 
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ried from the admiral to the court of ſeſſion, 16. 


Nou. 1636, Stewart. This fort of caution is 


Corres dee 
bendi. 


only to be exacted in cauſes {trialy maritime, 
New Coll. 123. . 
29. It happens frequently, that a creditor 


takes two or more obligants bound to him, all 


as principal debtors, without fidejuſſion. Where 
they are ſo bound, for the performance of facts 
that are in themſelves indiviſible, they are li- 
able, each for the whole, or fanguli in ſolidum, 
Dirl. 166. But, if the obligation be for a 
ſum of money, they are only liable pro rata; 
unleſs, 1- Where they are in expreſs words 
bound conjunctly and ſeverally; or, 2. In the 


caſe of bills or promiſſory notes, 13. Nov. 


Intereſt of 


money. 


1746, Elliot. One of ſeveral obligants of this 
ſort, who pays the whole debt, or fulfils the 
obligation, is entitled to a proportional relief 
againſt the reſt ; in ſuch manner, that the loſs 
muſt, in every caſe, fall equally upon all the 
ſolvent obligants. PETER 
30. Obligations for ſums of money are fre- 
quently accompanied with an obligation for 
the annualrent or intereſt thereof. Intereft Cu- 
ſurae) is the profit due, by the debtor of a ſum 
of money, to the creditor, for the ule of it. 


The cannon law conſidered the taking of inte- 


relt as unlawtul, becauſe money yields no natu- 
ral fruits; but the law of Moſes allowed it to 
be exacted from ſtrangers, Lev. xxv. 36.— 


Deut. xxiii. 19. 20.; and all the reformed na- 


Riten bf 
intereſt. ; 


tions of Europe have found it neceſſary, after 
the example of the Romans, to authoriſe it at 
certain rates fixed by ſtatute. Soon after the 
reformation, our legal intereſt was fixed at the 
rate of ten per cent. per annum, 1587, c. $7 

e tom 


we 


Tit „ enn Conſent, &e. 317 


from which time, it has been gradually redu- 
ced, till at laſt, by 12. Ann fat. 2. c. 16. it was 
brought to five per cent. and has continued at 
that rate ever ſince. 5 8 


31. Intereſt is due, either by law, or by Intereſt 


paction. It is due by law, either from the due by 
force of ſtatute, under which may be included 
acts of ſederunt, or from the nature of the tranſ. 
action. Bills of exchange, 1681, c. 20. and in- intereſt 


land bills, 1696, c. 36. * tho? they ſhould not be upon 
proteſted, K. 15. carry intereſt from their date bills; 


in caſe of not acceptance; or from the day of 
their falling due, in caſe of acceptance and not 
payment. Where a bill is accepted, which 
bears no term of payment, or which 1s payable 
on demand, no intereſt is due till demand be 
made of the ſum, the legal voucher of which 


is a notorial proteſt. By 1621, c. 20. intereſt upon de- 
is due by a debtor after denunciation, for all nuncia- 
the ſums contained in the diligence, even for don; 
that part which is made up of intereſt. Sums, 

paid by cautioners on diſtreſs, carry intereſt, upon ſums 
by Act S. 1. Feb. 1610, (lee Spofſ. Pr. p. 34.) paid by 
not only as to the principal ſum in the obli. cautioner 
gation, but as to the intereſt paid by the cau- filtrefſed.s | 


tioner. It was found to be ſufficient diſtreſs, 
that the obligation was regiſtered, tho* no 
charge of horning had been uſed thereupon 
againſt the cautioner, 24. Jan. 1527, Wauch- 


un. Factors named by the court ot Seſſion are Intereſt 


liable for intereſt by a ſpecial act of ſederunt; due by 
lee 2. 1, „% | er pl factors. 


32. It ariſes ex lege, or from the nature of Intereſt of 
the tranſaction, that a purchaſer in a ſale is li. the price 


able of lands. 


8 Vid. Fountainball, July 28. 1705. 
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able in intereſt for the price of the lands bought 
from the term of his entry, tho' the price 
mould be arreſted in his hands, 17. Feb. 1624, 
Dury, or tho' the ſeller ſhould not he able to 
deliver to him a ſufficient progreſs, or title to 
the lands, 28. Jan. 1663, L. Balnagoꝛon; for 
no purchaſer can in equity enjoy the fruits of 
the lands, while, at the ſame time. he retains 
the intereſt of the price: But lawtul conſigna- 
tion of the price made by a purchaſer, upon 
the refuſal of the perſons having right to receive 
it, ſtops the currency of intereſt. Where one 


intermeddles with money belonging to another 


which carries intereſt, he ought to reſtore it 

cum omni obventione et cauſa, and is therefore li- 

able in the intereſt of it, as being truly an ac- 

ceſſory of the ſubjeQ itſelf, 22. Dec. 1710, 

Intereſt L. Drum, — 18. Feb. 1736, Erſkine. It is alſo 
due to from the nature of the tranſaction, that inte- 
merchants reſt is in certain caſes allowed to merchants or 
minors, or 2 
others, »s- Others, in name of damages, 13. Jan. 1737, 
mine dam- Aubray; or ex mora, New Coll. 42. And the obli- 
ni. gation upon tutors to employ the nummi pupil. 
lares upon intereſt after certain periods 1. 7. 
132. may be derived from the ſame ſource, 
Intereſt 33. Intereſt is due by expreſs paction, where 
by expreſs there is a clauſe in a bond or obligation, by 

pation 3 which money is made to carry intereſt. An o-. 
bligation is not lawful, where it is- agreed on, 

that the yearly intereſt of the ſum lent, if it ſhould 

not be paid punctually as it falls due, ſhall be ac- 
cumulated into a principal ſum bearing intereſt; 

but an obligation may be lawfuily granted, not 

only for the ſum truly lent, but for the intereſt 

to the day at which the obligation is made pay - 

able, 1621, c. 28. whereby the intermediate a 

5 . terel 


„ TT 


Tit. 3. ariſing from Conſent, &. 319 
tereſt is accumulated into a principal ſum, from 
the term of payment. Intereſt may be alſo due, tacit 


by implied pation : Thus, where intereſt upon paction. 


2 debt is, by a letter, promiſed for time paſt, ſuch 


_ promiſe implies a paction for intereſt, as lon 
zs the debt remains unpaid ; thus alſo, the uſe 
ol payment of intereſt preſumes a paction, Dirl. 


408. z and, when intereſt is expreſſed for one 
term, it is preſumed to be bargained for, till 
payment, 13. Fan. 1669, Hume. | 

34. The lubject matter of all obligations General 


conuſts either of things, or of facts. Things Properties 
of obliga - 


exempted from commerce cannot be the ſub- 


tions. 
jet of obligation, 2. 1. 2. ef ſeq. One can- ions 


not be obliged to the performance of a fact Impoſſible 


naturally impoſſible ; nor of a fact in itſelf im- obliga- 
moral, for that is alſo, in the judgment of tions. 
law, impoſſible, J. 15. de cond inſt. Bargains 
relating to the ſucceſſion of a perſon yet alive, 

were reprobated by the Roman law, as contra 

bonos mores, I. 61. de V. O.; but are allowed 

by our practice, F. 29. July 1708, Rag. Since 
impoſlible obligations are null, no penalty or 
damage can be incurred for non performance; 

but it is otherwiſe, if the fact be in itſelf poſ- 

fible, tho? not in the debtor's power; in which 

caſe the rule obtains, locum facti impragſtabilis 

fait danmmum et imm ses. 
35. An obligation, to which a condition is Obliga- 

adjected, either naturally or morally impoſſible, we rig 
is in the general caſe null; for the parties are n 


a | conditions 
prelumed not to have been ſerious. But ſuch are adjea- 


obligation is valid, and the condition thereof ed, either 


held pro non ſcripta, 1. In teſtaments, 2, In impoſ- 
obligations to the performance of which the — 
granter lies under a natural tie, as in bonds of 
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Of Obligations 


granted under a condition, lawful but unfa. 


vourable, e. g. that the creditor ſhall not mar. 
ry without the conſent of certain friends, no 


more weight is given to the condition than the 


judge thinks reaſonable, whether the obligant 


lay under a natural tie to oblige himſelf, F. 


20. July 1688, Pringle, or not, Hume, Marc) 
1682, Ford. A condition, which is in ſomne 
degree in the power of the creditor himſelf, is 


held as fulfilled, if he has done all he could to 


fulfil it, J. 11. de cond. inſt. Implement or per- 


formance cannot be demanded in a mutual con. 
tract, by that party who himſelf declines, or 
cannot fulfil the counterpart ; thus, a huſband 


becoming bankrupt cannot demand, nor can 
any of his creditors affect, the wife's tocher, till 


her proviſions contained in the marriage. articles 


Dona - 
| tion; 


36. Donation, ſo long as the ſubje& is not 


delivered to the donee, may be juſtly ranked 
among obligations; and it is that obligation 
which ariſes from the mere good will and libe- 
rality of the granter. Donations imply no war- 


randice, bat from the future facts of the donor. 


when re- 
vokable. 


Zeneffci- 
um com- 
gelen ae; 


They are hardly revokable by our law for in- 
gratitude, tho? it ſhould be of the groſſeſt kind. 
'Thoſe betwixt man and wife are revokable by 


the donor, even after the death of the donee; 


but remuneratory grants, not being truly do- 


nations, cannot be ſo revoked, 1, 6, 18. That 


ſpecial ſort of donation, which is conſtituted 
Z+ 2. I, The Ro- 
man law entitled all donors to the bengfictin: 


verbally, is called a promiſe. 


TCe 


competentiae, in virtue of which they might 7: 
tain 


Book Ul. 


| proviſion to a child. Where an obligation is 


be ſecured to her, 9. June 1738, cred, of Nat. 
ſon. 3 


Tit. z. _ ariſ. ng from Conſent, & e. 321 


tain ſuch part of che donation as was s neceſſary 

for their own ſubſiſtence. Our law allows this to whom 
benefit to fathers, with reſpect to the provi- compe- 
110n8 granted to their children, 21. Feb. 1745, tent. 
3untinz and to grandfathers, which is a natu- 

al conſequence of childrens obligation to ali- 
ment their indigent parents, but to no collate- 
ral relation, not even to brothers. 

7. Donations, made in contemplation of Nonatis 
death, or mortis cauſa, are of the nature of lega- urti. 
cies, and like them revokable. Conſequently, cauſa. 
not being effectual in the granter's lite, they 
cannot compete with any of his creditors; not 
even with thoſe whoſe debts were contracted 
aſter the donation. They are underſtood to be 
given from a perſonal regard to the donee, and 
therefore fall by his predeceaſe. No deed, af- 
ter delivery, is to be preſumed a donatio mortis 
dalla; for revocation is excluded by delivery. 

38. Deeds are not preſumed, in dubio, to be Donation 
donations. Hence, a deed by a debtor to his is not pre- 
creditor, if donation be not expreſſed, is pre. omg ng 
ſumed to be granted in ſecurity or ſatisfaction 
of the debt; but bonds of proviſion to children 
re, from the preſumption of .paternal affec- 
tion, conſtrued to be intended as an addition. 
al patrimony : Yet a tocher, given to a daugh- 
ter in her marriage- contract, is preſumed to 
be in ſatisfaction of all former bonds and debts, 

F. Falc. 107.; becauſe marriage contracts u- 

lually contain the whole proviſions in favour 

of the bride. One who aliments a perſon that x, OR 
Is come of age, without an expreſs paction caſes is a- 
lor board, is preſumed to have entertained liment 


1 | 


him as a friend: unleſs in the caſe of thoſe? prong 
550 earn their living by the entertainment or tion. 
* e board | 


5 * 
e 


n 
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board of ſtrangers, Br. 106. : But alimony 


given to minors, who cannot bargain for 


themſelves, is not accounted a donation ; ex- 
cept either where it is preſumed from the 

hear relation of the perſon alimenting, that it 

Was given ex pietutle; or where the minor had 
a father or curators, with whom a bargain 
might have been made, 21. July 1665, L. 
Ludquhairn, — 11. June 1680, Gordon contra 
Ley. 5 


TI r. 4. Of the Diſſlution or Exlinclinn 


of Obligations. 
Obliga- FF 2Bligations may be diſſolved by perfor- 
tior. wi # mance or implement, conſent, compenta- 
Aide tion, novation, and confuſion. x. By ſpecifical 
by imple 


rent. e. g. performance: Thus, an obligation for a ſuin of 
payment. money is extinguiſhed by payment. The cre- 
ditor is not obliged to accept of payment by 

| parts, unleſs where the ſum is payable by dit- 
Indefinite ferent diviſions. If a debtor in two or more 


ſt, X. 5. 
2. 10 


Tit. 44 =. Of the Diſolution or | * 


be penal on the debtor, e. g. by ſuffering the 


2. To the ſums that are leaſt ſecured, if the 
debtor thereby incurs no rigorous penalty, Fan. 
1744, Paterſon. But, 3. If this application 


legal of an adjudication to expire, the payment 
will be ſo applied as to fave the debtor from 
that forfeiture. Where one of the debts is ſe- 
cured by a cautioner, the other not, the appli- 
cation is to be ſo made, caeteris paribus, that 
both creditor and cautioner way have equal: 
jultice done to them, A. 58. 

2. Payment made by the debtor upon a Payment 
miſtake in fa&, to one whom he believed, upon bend fide. 
probable grounds, to have the right of recei- 
ving payment, extinguiſhes the obligation; e. g. 
payment to one who had been the creditor's 
factor, but whoſe factory was recalled, without 
intimation to the debtor ; or payment of rent b 
a tenant, to the landlord from whom he had the 
leale, tho? ſuch landlord has been, before the 
payment, diveſted in favour of a ſingular ſuc 
cellor: But payment made to one, to whom the 
law denies the power of receiving it, has not 
this effect; as if a debtor ſeized by letters of 
caption, ſhould make payment to the meſſenger; 
tor ignorantia juris nemimem excuſat. In all 
deots, the debtor, it he be not iaterpelled, 
may fately pay before the terin, except in 
tack.duties or feu duties, the payment whereof, 
betore the terins at which they are made pay- 
able, is conſtrued to be collulive, in a queſtion 
with a creditor of the oy or ſuperior, 
28. feb. 1628, L. Lauchope Vaymenc is in 
dubig preſumed, by the voucher of the debt 
being! in che hands of the debtor; chirogra= 
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phum, apud debitorem repertum, pragſumitur ſol. 
tutum. At HO. Foote 
Obligations are extinguiſhable by the 
conſent of the creditor, who, without full im. 
plement, or even any implement, may re- 
. nounce the right conſtituted in his own favour. 
1 Though a diſcharge or acquittance, granted b 
of obliga- nh } 
tions by one whom the debtor bona fide took for the 
the cre creditor, but who was not, extinguiſhes the o- 
ditor's bligation, if the fatisfaQtion made by the debtor 
conſent. Was real; yet, where it is imaginary, the dif. 
charge will not ſcreen him from paying to the 
true creditor the debt that he had made no 
prior ſatis faction for, arg. 14. Dec. 1661, Hume, 
Diſchar- in all debts which are conſtituted by writing, 
ges of the extinction, whether it be by ſpecifical per- 
Written o- 
bligations formance, or bare conſent, muſt be proved, 
muſt be in either by the oath of the creditor, or by a dit 
writing; charge in writing ; and the ſame ſolemnities 
Which law requires in the obligation are ne- 
but the ceſſary in the diſcharge : But, where payment 
_— is made, not by the debtor himſelf, but by the 
ſion with Creditor's intromiſſion with the rents of the 
rents may debtor's eſtate, or by delivery to him of goods 
be proved jn name of the debtor, ſuch delivery or intro- 
by witneſ. miſſion, being fa&i, may be proved by witneſ. 
_ ſes, though the debt ſhould have been not only 
conſtituted by writing, but made real on tie 
debtor's lands by adjudication”  _ 
| General 4. A diſcharge, though it ſhould be genera], 
difchar- of all that the granter can demand, extends not 
Les. to debts of an uncommon kind, which are not 
preſumed to have been under the granter's eye; 
as obligations of warrandice not yet incurred, 
or of relief of debts not yet paid to the credito!, 
23. Jan. 1678, Campbell, or for performing * 
B a Ie cia 


he 


not 


red, 
tor, 
ſpe· 
cia 


cial facts, 19. Nov. 1680, Dalgerno. A general 


infer this preſumption, if the heir was igno- tereſt. 


clauſe ſubjoined to the diſcharge of a ſpecial 
debt, comprehends all debts of the fame ſort 
with that which is ſpecially diſcharged, though 
they ſhould be for greater ſums, 29. June 1705, 
Chappels but they do not extend to debts of 

a different ſort, for the granter is preſumed not 

to have had theſe ia view. This doctrine ap - 
plies alſo to general aſſignations. In annual 
payments, as of rents, feu duties, intereſt, W'c. Conſecu- 
three conſecutive diſcharges by the creditor, of tive dif- 
the yearly or termly duties, preſume the pay. charges of 
ment of all precedings. Two difcharges by = 58 


3 f rms du- 
the anceſtor, and the third by the heir, do not ties or in- 


rant of the anceſtor's diſcharges, Dalr. 21. 
And diſcharges by an adminiſtrator, as a factor, 
tutor, Wc. preſume only the payment of all 
preceding duties, incurred during his admint- 
tration. This preſumption ariſes from re- 
peating the diſcharges thrice ſucceſſively ; and 
lo does not hold in the caſe of two diſcharges, 
though they ſhould include the duties of three 
or more terms. „„ | WIS | | 
5. Where the ſame perſon is both creditor Extinction 
and debtor to another, the mutual obligations, by com- 
if they are for equal ſums, are extinguiſhed by Penfation; 
compenſation z if for unequal, {till the leſſer 
obligation is extinguiſhed, and the greater di- 
miniſhed, as far as the concourſe of debt and 
credit goes. Compenſation was not received 
with us, but by way of action, till 1592, c. 141. 
which firſt admitted compenſation by way of 
exception. It had, by the jus novum of the Ro. It does not 
mans, its effect i jure, l. ult. C. de compenſ.; and operate 
conſequently was drawn back to the period of % Jure 


concourſe, 7 tt 
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concourſe, and had its operation from the ne. 


ceſſity of law, without regard to the intendment 
of parties; but the chief effects given to it by 
our law begin from the period of pleading it in 
judgment. fience, compenſation was not ſu- 


ſtained upon a debt preſcribed at pleading it, 


_ tho? it was ſubliſting at the time of concourſe, 
K. 17. Hence alſo, one was allowed to plead 


compenſation on that debt of the two that was 


worſt ſecured, tho? the firſt concourſe was made 

by the other, 15. Nov. 1738, Sir W. Maxwell; 
py 38 See allo New Coll. 85 Yet we have, from 
rency of Equity, given this effect to compenſation, that 
intereſt. it {tops the currency of iutereſt on both ſides, 
downwards from the time ot concourſe. _ 
Requiſites 6. 'to found compenſation, 1. Each of the 


| of com- parties muſt bu debtor and creditor at the ſame 


PenIac'On tiiue: A debtor, therefore, cannot plead com- 
| penſation agaiult his creditors aſſignee, upon a 
debt due by the cedent, which the perſon com- 
penſating had not acquired, till the aſſignee's 
Tight was compleated by intimation. Dirl. 3. 
2. Each of them muſt be debtor and creditor in 
his own right: Hence a tutor cannot compen- 
late a debt properly due by himſelf, with a 


: ſum for which he is creditor Zutorio nomine. 
The debts 3. The mutual debts muſt be of the ſame qua - 


| — agg lity : Hence, a ſum of money cannot be com- 
quality, penſated with a quantity of corns ; becauſe, till 
the prices are fixed at which the corns are to 

be converted into money, the two debts are in- 
commenſurable; hence alſo, a debt already 
payable, on which the creditor may have im- 
mediate execution, cannot, in ſtrictneſs, be 


compenſated with a debt, the term of payment 
whereof is not yet come. By a ſimilar rule, 


8 
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a moveable ſam cannot be compenſated with an 


heritable debt in the old form, bearing requi- 
ſition z becaufe, before requifition, the ellate 


burdened is debtor, more properly than the 
proprietor, 12. Nov. 1675, Hine, | 


7. Laſtly, compenſation cannot be admitted 192 clear 
where the mutual debts are not clearly aſcer- 
tained, either by a written obligation, the ſen- 


tence of a judge, or the oath of a party. 


Where this requires but a ſhort diſcuſſion, ſen- 


tence for the purſuer is delayed for ſome time, 
en acquitate, that the defender may make good 


his ground of compenſation ; according to the 


rule, quod ſtatim liquidari poteſt, pro jam liquido 


hahetur, 31. July 170%, Macdoual. Where 2 


debt for fungibles is aſcertained in money, by 
the lentence of a judge, tbe compenſation can 
have no effect farther back than the liquidation, 


dccauſe, before ſentence, the debts were incom- 


menlurable: But, where a debt for a ſum of 


money is, in the courſe of a ſuit, conſtituted _ 


by the oath of the debtor, the compenſation, 


after it is admitted by the judge, operates retro, 
in lo far as concerns the currency of intereſt, 


t the time that, by the parties acknowledge- 
ment, the debt became due; for, in this cale, 


the deivtor's oath is not what creates the deb, 


or makes it liquid; it only declares that ſuch 


a liquid ſum was truly due betore, 4. Dec. 1675, _ 
Watſon, Hy the above quoted ſtatutæ 1 592, Compen- 
compenſation cannot be offered after decree, ſation is 
either by way of ſuſpenſion or reduction; but, not ad- 


If it is pleaded once, and unjanty repelled, it 
may be again inſiſted on, either by ſuſpenſion 
or reduction. Decrees in ablence are not de- 
Crees in the ſenſe of this act, whether they are 

. 8 = pronounced 


* 4 


— 


den. near reſemblance to compenſation, is chiefly 


the ordi- ig frequently founded in the expence diſburſed, 


— en — —— „ 
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pronounced by an inferior judge, 18. Fun: 
1662, E. Mariſhal, or even by the court of 
Seſſion, if they be afterwards turned into « 
libel; ſee 25. July 1676, Wright. 
Reten- 8. The right of retention, which bears a 


competent, where the mutual debts, not be. 
ing liquid, cannot be the ground of compen. 
ſation and it is ſometime admitted ex aegquitate, 
4 in liquid debts, where compenſation is excluded 
by ſtatute; Thus, tho? compenſation cannot be 
pleaded after decree, either againſt a creditor or 
his aſligney, yet if the original creditor ſhould _ 
become bankrupt, the debtor, even after decree, 
may retain againſt the aſſigney, till he gives 
| ſecurity for ſatisfying the debtor's claim againſt 
What are the cedent, 18. Fcb. 1736, Maclarin. This right 
nary jub- 


jects of re- 
tention. 


or work employed on the ſubject retained, and 
ſo ariſes from the mutual obligations incumbent 
on the parties; e. g. retention by a writer, of U 
the writings belonging to his client, till pay- 
ment of his account; or retention by a tradeſ- 
man, of any piece of work, till payment of the 
ſum expended on it, or the price of the work- 
manſhip. But retention may be ſultained, tho 
the debt due to him who claims it does not a- 
"riſe from the nature of the obligation by which 
he is debtor : Thus, a factor on a land eſtate may 

retain the ſums levied by him in conlequence 

of his factory, not only till he be paid of the 

_ diſburtements made on occaſion of ſuch eſtate, 
but allo till he be diſcharged from the ſeparate 

engagements he may have entered into, on his 
conſtituent's account; and that, notwithſtand- 
ing any diligence that may be uſed by . 
| | 1tors 


without changing either the debtor or creditor. 
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ditors of the conſtituent, to affe& the balance 

due by the factor to the common debtor, Nov. 

1729, SHER 5, | 3 „ Bs 
9. Obligations are diſſolved by novation, Extinction 

whereby one obligation is changed into another, nn 


The firſt obligation being thereby extinguiſh- 
ed, the cautioners in it are looſed, and all its 
conſequences diſcharged; ſo that the debtor, _ 
remains bound only by the laſt. As Va credi- oration 
tor to whom a right is once conſtitured, ought es. o— 
not to loſe it by implication, novation is not ea. _ 

fily preſumed, and the new obligation is con- 

ſtrued to be merely corroborative of the old; 

but, where the ſecond obligation expreſsly 

bears to be in ſatiifaction ot the firit, theſe 

words muſt neceſſarily be explained into no- 


ration, 6. Dec. 1632, Chiſholm. Where the cre- Extinction 


by dele- 


ditor accepts of a new debtor, in place of the gation; 


former who is diſcharged, this method of ex- 
tinction is called delegation. „ 

10. Obligations are extinguiſhed confiſione, by con- 
where the debt and credit meet in the ſame fuſion; 
perlon, either by ſuccetlion or ſingular title, 
e. g. when the debtor ſucceeds to the creditor, 
or the creditor to the debtor, or a ſtranger to 
both, J. 21. § 1. de liber. leg.; for one cannot be 
debtor ro hunſelt. it he on whom the right of how far it 
the creditor devolves, was Only liable as cau— OO 
tioner, the acceſſory obligation 18 ext guiſhed, |: ro 3 
becauſe the debtor and creditor therein come — wok on 
to be the lame perſon; but the principal the cau- 
obligation againſt the proper debtor 1abtnts :; tower: | 
And, by the tame reaſon, tho? it be true that 
at heir 18 liable, in ſuo ordine, for Ins auceſtor's 
moveable debts; yet a moveable debt, due to 

| | * due 
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one who afterwards ſucceeds a8 heir to the 
debtor, is not extinguiſhed confuft zone, but ſub- 
fiſts againſt the executor, who is primarily 
It does liable in. that fort of debts, 3. 9. 28. Debts 
Sap or adjudications purchaſed by an apparent heir, 
"IQ 54 affecting the eſtate of the anceſtor, are not ex- 
chaſed by tinguiſhed canfuſione; for the heir, while he is 
the debt- not entered, does not repreſent the debtor, nor 
or's appa- fill his place: And tho? poſſeſſion upon ſuch 
rent heir. rights, ſubjects bim to a paſſive title, 3. 8. 39. 
yet that ſtatutory penalty was. enacted, merely 
in favour of creditors, but does not create a 
proper repreſentation, nor annul the diligences 
ſo acquired, which therefore are effectual to 
ſingular ſucceſſors, K. 102. If the ſucceſſion, 
from which the confuſio ariſes, happens after- 
wards to be divided, ſo as the debtor and cre- 
ditor come again to be different perſons, the 
confuſio does not produce an extinction, but only 
a temporary ſuſpenſion of the debt, St. 1. 18, 
9: Hence: an aſignation 1 in favour of an heir 
of tailzie, and his heirs whatſoever, of a debi 
affecting the entailed eſtate, ſuſpends the debt 
only during the life of ſuch heir; but it may 
revive after his death, in the perſon of his heit 

at law, againſt the heir of tailzie. 


TI T. 5. Of Aſignations. 


Rights are Eritable rights, when they are clothed 
tranſruit- with inteftment, are tra!ſmitted by dilpo- 
ted. either ition, which is a writing containing procurato- 


by diſpo- ut thole 
ee, IJ of relignation and precept of leiſine; b be ne 
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which either require no ſeiſin, as ſervitudes, 
patronages, reverſions, &c. or on which ſeiſin 

has not actually followed, (as to which, ſee 2. 

7. 13.), and alſo all moveable rights, are tranſ- | 
mille by ſimple aſſignation. He who grants or aſſigna · 
ine aſſignation, is called the cedent, aud he tion. 
who receives it, the aſſigney, or ceſſionary: If 

the aſſigney conveys his right to a third perſon, 

it is called a tranſlation; and if he aſſigns it 

back to the cedent, a retroceſſion. Certain What 
rights are, from the ofcs to which they are de- rights are 
{tined, incapable of tranſmiſſion, as alimentary e 
rights: Others cannot be affigned by the per- 

ſon veſted in them without ſpecial powers gl- 

vel to hum, as tacks, 2. 6. 13. reverſions, 2. 

8. 4. c.: The tranſmiſhon of a third fort is 

no: preſumed to be intended, without an ex- 

prei> conveyancez as of par:phernal goods, | 

which are {o proper to the wife, that a general 
alignation by her to her huſband, of ail that 

did or ſhould belong to her at her deceale, does 

not comprehend them, Dec. 1733, Paton. A 

literent right is, by its nature, incapable of a 

proper tranſmiſſion; but its profits may be al- 

ned, while it fublilts, 2. 9. 24. 

2. Aſſignations muſt not only be delivered Intima- 
to the aſhgney, Harc. 113. but intimated by ws oF 
lum to the debtor. Intimations have been pro- 5 
bably firſt introduced, merely as an interp ella. 
tion or prohibition to the debtor, that he ſhould 


| 110t pay to the original creditor : But they came 


atterwards to be conlidered as likcwiſe neceſ- 
ary for completing the conveyaiice, 22. Jan. 
1003, Wallace ; inlomuch that, in a compett- 
on between two aflfignations, the laſt, if firſt 
"mated, 1s 1 Hence, it we ſhall up- 

pe: 
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Poſe a debt aſſigned to one who has negleQed 

to intimate his right during the cedent's life, 

any perſon who ſhall, upon the cedent's death, 

confirm the debt aſſigned, as executor creditor 

to the deceaſed, is preferable to ſuch aſſigney. 

What no- 3, Tho' regularly, intimation to the debtor 
tification js made by an inſtrument, taken in the hands 
is equiva: | < * 5 
Jent to in. Of a notary, by the aſſigney, or his procurator; 
timacion, vet the law admits equipoilencies, where the 

notice of the aſſignment given to the debtor | 

Proceſs or is equally ſtiong. Ihus, a charge upon letters 

charge by of horning at the alligney's inſtance, or fuit 

the aſlig- brought by him apainit the debtor, ſupplies 

-»/ curly the want of intimatiou , thete being judicial ads, 

wWoich expoſe the conveyance to the eyes both 

of the judge and or the debtor z or the debtor's 

proine of payment by wittizg to tae afligney, 

becaule that is in effect à corroborating of the 

Poſſeſſion original debt. Ihe atfl: ne, 's poitetiion of the 

by che at- right, by entering 514, payment of the rents or 

Ar. INtcreii, is 2110 equai to an intimation; for it im- 

ports, not ouly notice to tae debtor, but his àc- 

tua compliance: Ihus, an aflignation of a tack, 

Or Of the rents and profits of lands, is perſected 

by the afſſigney's pofſeſliing the ground, or levy- 

ing the rents; and the aflignation of a bond, by 

the dcbtor's payment of intereit to the afligne). 

Regiſtra- Aflignations to afhgnabie reverſions are com. 

tion of re pleted by their regiltration in the regiſter of 

vertond reverſions, Which was infiituted for the 1pecial 
in the pro- Sings > 'r WP . | 
per re. purpole of publining iuch writes with iu 

cord. CONVEY auces, „ Dec. 1005, Beg; but the reg. 

ſtrauon ot amnguments ol perional rights, 46 

bonds, contracts, &c. does nut ſupply the want 

of intunatiou; becauic, as to chete, our records 

Were not intended tor publication, but — 

N e 
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for conſervation and diligence. The debtor's 
private knowledge of the aſſignment is not 
ſuſtained as intimation, 14. March 1626, L. 
IV-terraw, ſince it imports neither publication 

nor poſſeſſion, on the part of the aſligney. _ 

4. Certain conveyances need no intimation. in vhs. 
1. Indorſations of bills of exchange; for theſe 2 1 
are not to be fettered with forms, introduced : 
by the laws of particular ſtates. 2. Bank notes ſary. 

are fully conveyed by the bare delivery of them; 

for, as they are payable to the bearer, their pro»: 
perty muſt paſs wich their poſſeſſion. 3. Adjudi- — 
cation, Which is a judicial conveyance, and 5 
marriage, which is a legal one, carry the full ances n 
right of the ſubjects theredy conveyed, without no intima⸗ 
intimation, St. 3. 1. 13. 14.; nevertheleſs, as tion. 
there is nothing in theſe conveyances which 

can of themſelves put the debtor in mala fide, 

he is therefore in tuto to pay to the wife, or to 

the original creditor in the debt adjudged, till 

the marriage or adjudication be notified to 

him. Aſſignments of moveable ſubjeQs, tho? 

they be intimated, if they are made retenta poſe 
one, (the cedent retaining the pofleſſion), 

cannot hurt the cedent's creditors ; for ſuch _ 

rights are preſumed, in all queſtions with cre- 

ditors, to be colluſive, and granted in truſt 

tor the cedent himſelf, _ : . 
F. An aſſignation carries to the aſſigney the Effects of 
whole right of the ſubject conveyed, as it was aſligna- 
in the cedent; and, conſequently, he may Mo 
diligence, either in his cedent's name, while he 

13 alive, or in his own : But letters of diligence, 

which have been iſſued in name of the cedent, 

cannot be executed by the meſſenger in the 
aligney's name; for meſſengers have no power 


ances need | 


* 
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to judge of the import of tranſmiſſions, and are 
confined in their executions to the will of the 
letters, 11. June 1745, Steuart. Where a 
right is aſſigned fimply in truſt, the nature of 


the truſt muſt determine the effects of the con- 


veyance: If the declared purpoſe of the truſt 
diſcovers an intention in the granter that the 
truſtee ſhall have full power over the ſubject, 
he may uſe all a&s of property ; but if it is 
granted for a ſpecial purpole, e. g. to do dili- 


gence, the powers of the truitee, tho? not li. 


mited in the right, ought to go no farther, 
hw 5 6. After an aſſignation is intimated, the debt. 
3 can. or cannot prove payment, or compenſation, by 
not hurt the oath of the cedent, who has no longer any 
the aſſig- intereſt in the debt, unleſs the matter has been 
ney. made litigious by an action commenced prior to 

the intimation: But the debtor may refer to 


the oath of the aſl igney, who is in the right of the 


debt, that the aſſignment was gratuitous, or in 


truſt for the cedent ; either of which being pro- 
ved, the oath of the cedent will effect the aflig- 
If the af. ney. If the aſſignation be in part onerous, and 
ſignation in part gratuitous, the. cedent's oath is good a- 
be one gainſt the aſfigney, only in ſo far as his right 
rous. is gratuitous, 25. Jeb. 1679, Steil. All defences 
competent agaiit the original creditor in a 
moveable debt, which can be proved other- 
wiſe than by his oath, continue relevant agaiult 
even an onerous alſigney; ; whoſe right can be 
no better than that of his author, and mult 
therefore remain affected with all the burdens 
which attended it in the author's perſons. See 
this queſtion diſcuſſed in the caſe of mutual 
contracts, S/. 1. 10. 16. and in the caſe of per- 


tonal Tights of _ St. 3. 1. 21. 


| 1. IT. 


Tir. 6. Of Arreftments and Poindings; . A 


HE diligences, whereby a creditor may 

affect his debtor's moveable ſubjeQs, are 
arreſtment and poinding. By arreſtment is Arreſt. 
ſometimes meant, the ſecuring of a criminal's ment. 
perſon till trial, 1487, c. 99. ; but, as it is un- 
derſtood in the rubric of this title, it is the or- 
der of a judge, by which he who is debtor in 
a moveable obligation to the arreſter's debtor, 
is prohibited to make payment or delivery, till 
the debt due to the arreſter be paid or ſecured. 
The arreſter's debtor is uſually called the com- Common 
mon debtor becauſe, where there are two or debtor. 
more competing creditors, he is debtor to all of 


2 CEN 


them. The perſon in whoſe hands the dilt- | 


gence is uſed, is ſtyled the arreſtce. | 

2. Arreitment may be laid on by the authio- The war- 
rity, either of the ſupreme court, or of an in. rant of ar- 
fenor judge. In the firſt calc, it proceeds ei. ment ; 
ther upon ſpecial letters of arreſtment, or on 
a warrant contained in letters of horning; and 
it mult be executed by a meſſenger. The war- 
rauts, granted by interior judges, are called pre- 
cepts of arreitment, and they are executed by 
the officer proper to the court. Where the in whoſe 
debtor to the common debtor is a pupil, arreſt. hands it 
Ment is properly uled in che bands ot the cu. 44 bs 
tor, as the pupu's adminiitrator : This doctrine 
may N extend to other Sencfat adinini- 

| | ſtrators, x 


ſtrators, as commiſſioners, &c. : But arreſt. 
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ment, uſed in the hands of a factor or ſteward, 


cannot found an action of forthcoming with. 


out calling the conſtituent, 18 Jan. 1709, Do. 
naldſon. Where the debtor to the common debt. 


or is a corporation, arreſtment muſt be uſed in 


the hands of the direQors or treaſurer, who re. 


' preſent the whole body, 10. Jan. 1739, eredi. 


uponwhat z. All debts, in which one is perſonally 


debts it 
may pro- 
ceed. 


reſt the moveable eſtate belonging to his debt. 
or; for every creditor, whatever the nature of 


Arreſt- 
ment up 
on a de- 
pendence. 


1712, Koſs, 


tors of Menzies. Arreſtment, when it is uſed in 
the hands of the debtor himſelf, is inept ; for 
that diligence is intended only as a reſtraint 
upon third parties. ER I = 


bound, though they ſhould be heritably ſecured, 
are grounds upon which the creditor may ar. 


his debt may be, ought to have the whole of 
his debtor's eſtate ſubject to his diligence. Ar. 
reitment may proceed on a debt, the term of 
payment whereof is not yet come, in caſe the 
debtor be wergens ad inopiam, ſee 16. July 
1678, Lord Pitmedden. It a debt be not yet 
conſtituted by decree or regiſtration, the cre- 
ditor may raiſe and execute a ſummons againſt 
his debtor for payment, on which pending ac- 
tion arreſtment may be uſed. in the ſame man- 
ner as inhibition, 2. 11. 3. which is called ar. 
reſtment upon a dependence. If one's ground 
of credit be for ihe pertormance of a tact, vr it 
his depending proceſs be merely declaratory, 
without a concluſion of payment or delivery, 
ſuch claims are not admitted to be ſufficient 
grounds for arreſtment, Dar. 33.—26. Ft, 


As Moves 
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Fr debts are the proper ſubjes of What 


ee, under which are comprehended 


conditional debts, and even depending claims. 


For leſſening the expence of diligence to credi- 


tors, all bonds which have not been made pro- 


perly heritably by fein, are declared arreſtable 


debts are 
arreſtable. 


by 1644, C0 41. revived by 1661, c. 51.: But 
this act is limited to contracts and obligations; 
and does not extend to adjudi: ations, Wadlets, © 


or other perſonal rights of lands, which are not 


properly debts, 22. Feb. 1666, Lockhart, Cer- 


tan moveable debts are not arreſtable: 1. 


ievts due by bill, which pals from hand to Neither 
hand as bags of money. 2. Future debts ; for bills nor 
tho* inhibition extends to adquirenda as well as future 


adqrifula, 2. 11. 4. yet arreſtment is limited, by © 
its warrant, to the debt due at the time ot ſer- 
ving it againſt the arreitee. lence, an ar- 


_— | 


reitment of rents or intereſts carries only thofe 


that have already either failen due, or at leaſt 
become current: As for ſuch as had neither 
fallen due, nor become current at the date of 
the hrit arreltinent, a new arre{tment mult be 
ulzd, which may be done on the firſt warrant. 
Current rent, is that which has begun to run 


Irom the laſt term, but cannot be demanded 


till the next. Claims, depending on the ulue of 
a ſuit, are not contidered as future debts; for 
ttc lentence, when pronounced, has a retroipect 
to the period at which the claim was firit tound- 


ed, 19. Dec. 1744, Wardrop. Ihe like doctrine nor ali- 
hoids li Conditional debts. 3. Alimentary debts mentary _ 


are not arrcitable; tor thete are granted one" 


pcrional eontuderations, and to are not com- 
wunicavle to creditors, 19. Dec. 1738, Credi- 


tors s of Douglas | ; but the palt latcre t due upon 


* | lucn 


S8 Ale 
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ſuch debt may be arreſted by the perſon who 
has furniſhed the alimony. One cannot ſecure 
his own effects to himſelf for his maintenance, 
ſo as they ſhall not be affectable by his credi. 
tors. Salaries annexed to offices granted by the 
King, and particularly thoſe granted to the 
judges of the ſeſſion, Spotif. Pr. v. Penſton,—Att 
S. 27. Feb. 1662, and the fees of ſervants, are 
conſidered as alimentary funds; but the ſur- 
plus fee, over and above what is neceffary for 
the ſervants perſonal uſes, may be arreſted, 
9. Fay. 1008, NM 
5. In obligations which carry a yearly right 
to the creditor, if the obligation itſelf be arreſt. 
able, e. g. a moveable bond, or an heritable 
one not clothed with ſeiſin, the principal 
ſum is carried by the arreſtment, as well as the 
paſt intereſt; and conſequently, all the future 
The year- intereſts until payment, as acceſſory to the 
ly profits right itſelf : But in rights of lands, or in herl- 
mo be table bonds perfected by ſeifin, no more can 
arrelted, be arreſted than the rents or intereſts that had 


„ | | 
Ban ü either fallen due, or become current, at laying : 
cannot. on the arreſtment. In the ſame manner, the : 
| arreſtment of a bond due to a wife, uſed by a 7 
creditor of the huſband, carries only the paſt ; 
and current intereſt ; for the right itſelf does R 
not fall under the jus mariti, 19. Jau. 1739, * 
„ . % 
Effet of 6. If, in contempt of the arreſtment, the * 
breach of arreſtee ſhall make payment of the ſum, or de: * 
arreſt- liver the goods arreited, to the common debto!, | . 
ment. he is not only liable criminally for breach 0: * 
arreſtment, but he mult pay the debt again to 4 
the arreiter. Nay, in the caſe of arreſtment 5 


uſed at the market. croſs of Edinburgh, and pier 
7 | | al} 
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and ſhore of Leith, againſt a perſon abroad 

upon the public ſervice, payment by the ar- 

reſtee to his creditor, after the date of the 
arreſtment, makes him liable in ſecond pay- 

ment to the arreſter ; becauſe the arreſter had 

done all in his power to notify his diligence, 

J. 22. July 1701, Blackwood. Arreſt ment 

is not merely prohibitory, as inhibitions are, 

but is a ſtep of diligence which founds the uſer 

in a ſubſequent action, whereby the property 

of the ſubject arreſted may be ajudged to him: 

't, therefore, does not, by our later practice, Arreſt. 
{ill by the death of the arreſtee, but conti. —_ 1 
zues to ſubſiſt, as a foundation for an action of the 25 7 
forthcoming againſt his heir, while the ſubject reſtee's 
arreſted remains in medio, 21. Dec. 1738, E. death. 
Aberdeen, Far leſs is arreſtment loſt, either by 

the death of the arreſter, or of the common 

debtor. „„ „ . 

7. Where arreſtment proceeds on a depend- Looſing 
ing action, it may be looſed by the common of arreſt- 
debtor's giving ſecurity to the arreſter for his ment. 
debt, in the event it ſhall be found due. By) 
tie ancient practice, the receiving of this cau- 
ton was committed entirely to the meſſenger, 
whole certificate that caution was given et- 
kctually looled the arreſtment : But all bonds 
ot caution in looſings are now to be received 
by the clerk to the bills, and recorded in the 


books of Selion, 101 7, Ce 17. Arreſtment ee 
buudec on decrees, or on regiſtered obligations, mitted but 


wich in the judgment of law are decrees, on pay- 

caunot be looſed but upon payment or con- ment or 

ugnation; except, 1. Where the term of pay- COnhgna- 

nent of the debt is not yet come, or the cou- viflered'as 

ion has not yet exited. 2. Where the arreit bligg.100s, 
| = | | niclit 
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Excep- ment has proceeded. on a regiſtered contract, in 
tions. Which the debts or mutual obligations are not 
liquid, 31. Jh, 1705, Macfarlane. 3. Where 
the decree is ſuſpended. or turned into a libel; 
for. till the ſuſpenſion be diſcuſſed, or the pend. 
| ing action concluded, it cannot be known whe. 
Effect of ther any debt be truly due. A looſing takes 
looting. off the nexus which had been laid on the ſub. 
ject arreſted; ſo that the arreſtee may there. 
after pay ſafely to his creditor, and the caution. 
er ſubſtituted in place of the arreltment, tor 
the arreſter's ſecurity : Yet the arreſter may, 
while the ſubject continues with the arreiee, 
purſue him in a forthcoming, notwithſtandi g 
the loohng, 7. Feb. 1605, Graham. 
Forthco 8, Arreltment is only an inchoated or be. 
ming on gun diligence; to perfect it, there mutt be an 
_ action brought by the arrelter againſt the ar. 
' reſtee, to make the debt or ſubject arrelted 
torthcoming. In this action, the common 
debtor muit be called tor his intereſt, that lic 


may have an opportunity of excepting to the « 
lawfulnels or extent of the debt on which the a 

before diligence proceeded. Though an arrettu.ut 5 
hom can cannot be executed without the territory of r 
W the judge who granted the precept, 1. 2. 1. ye d 
one interior judge is competent tu a forthcom- 40 

ing, upon an aretiment laid on by the ue fc 
rant of another, Of. 3. 1. 24.— 23. June 1710, th 

The ar Dalrymple. Before a juITtComing can be pur- T 
retier's lucd, the debt due by the common debtor to in 
dev: mult the arreiter mult be liquidated z for the at. he 
bes un reiter can ve no further cutitied to the luce ha 
quicared: arrcited taau to the extent of the debt due t0 end 
hun by the common debtor. If the purſue! can. aire 


not prove the det due by the arreitee cri, hay 
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he muſt refer it to his oath. Where the ſub- Decree of 
ject arreſted is a ſum of money, it is, by the forthco. 
\ decree of forthcoming, directed to be paid to wing is 
the purſuer towards ſatisfying his debts ; where © your 
goods are arreſted, the judge ordains them to 8 
be expoſed to ſale, and the price to be delivered 
to the purluer, 12. Nov. 1680, Sievenſons : 
do that, in either caſe, decrees of forthcoming 
are judicial aſſignations to the aireiter, of the 
ſubject arreſted. _ =; i 
9. In all competitions, regard is had to the Arreſt- 
dates, not of the grounds of debt, but of the Ments are 
diligences proceeding upon them. In the com- Pr 
petition of arreſtments, the preference is go. e 
verned by their dates, according to the priori- 
ty, even of hours, where it appears with any 
certainty which is the firſt. But, as arreſt- provided 
ment is but a begun diligence, therefore, if a the arreſt 
prior arreſter ſhall neglect to inſiſt in an action er infitts 
ot forthcoming for ſuch a time as may be rea- '2 his 
lonably conſtrued into a diſertion of his begun mee 
dingence, he loſes that preference which it oe 
was in his power to have obtained for himſelf, 
and the lait arreiter is preferred. But, as de- 
reaction: of diligence is not ealily preſumed, the 
ditance of above two years, berween the firit 
arreltment and the decree of torthcoming, was 
tound, not to make ſuch a nora, as to entitle 
tne poſterior arreſter to a preterence, Jan. 
1724. Nairn. 1his rule of preference, accord- 
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10 ing to the dates of the ſeveral arreſt ments, 
ate hoids, by our pretent practice, whether they 
ject have proceeded on a decree, or on a depend- 
to ence; on debts not yet payable, or on debts 


already payable; provided the pe dency fhall 
have been cloted, or the debt have become pay- 


Rules of 


prefe- 
rence 
between 
arreſters 


and aflig ; a 
the ſubject cannot be arreſted as his. 


neys. 


Poincing 83 


its war- 
rant. 


A previ- 


Gus 
charge 
mut be 


given, 


ewept ju 
Pn 3s 


for teu» 
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days thereof be expiicd, by 1609, c. 4 


able, before the iſſue of the competition, 14 


June 1710, Brody. — K. 100. 


10. In the competition of arreſtments with 


aſſignations, an aſſignation by the common debt- 
or, intimated before arreſtment, is preferable 
to the arreſtment; for, by the intimated aſſig- 
nation, the debtor is fully diveſted, after which 
If the 
aſſignation is granted before arreſtment, but 
not intimated till after it, the arreſter is prefer. 
red; for arreſtment renders the ſubject litigi- 
ous, and fo excludes every voluntary right of 
the debtor, either granted after the diligence, 
or not completed till aſter it. From theſe 


rules, a third neceffarily follows, that, if the in. 


timation and arreſtment are of equal dates, they 
are preferable pari paſſu ; unleſs the arreſter has 
deſerted his diligence, by neglecting for a rea- 
ſonable time to obtain a forthcoming. _ 

11. Poinding is that diligence, affecting 


moveable ſubjects, by which their property is 


carried directly to the creditor, Real poinding, 
which proceeds on real debts, or debita fund, 
is treated ot below, 4. 1. 3. Perſonal poinding 
may have tor its warrant either letters of horn- 
ing, containing a clauie for poinding, and then 


it is executed "by metlengers or precepts 0 


poinding, graated by theriftts, commiflaries, 
dec. which are executed by their proper off 
ccrs. No polnding can proceed, till a charge be 
given to tue Geblor to pay or periorm, and the 
. Except 
pvindings agaiuit vailuis for their tu duilcs, 
and putudings againit icuants for rent, pro- 
Ct ing upoli he laucicrd's OWN decree; in 
Walch LE ancient Cullum of poznding withe 

| 5 out 


Bock ur, 


— pond — Is 
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out a previous charge continues, 18. Dec. duties or 
1735, Macqueen. A debtor's goods may be rents. 


poinded by one creditor, tho” they have been ,,..q. 


arreſted before, by another; for arreſtment be- ment is no 


ing but an imperfect diligence, leaves the right bar to 


of the ſubject ſtill in the debtor, and ſo cannot Poinding. 


hinder any creditor from uſing a more perfect 


diligence, which has the effect of carrying the 


property directly to Riff. 

12. It is only goods belonging to the debtor, What 
that can be poinded. Anciently, the tenant's fubje&s 
goods might be poinded for his landlord's debt, Wan bs 
either real or perſonal, to the full extent of the 
debt, even tho? the tenant had not been in ar- 
rear of rent; but now, of a long time, pro- 


bably from a favourable interpretation of act 


1469, c 37. no poinding has proceeded againſt 
a tenant, even to the leaſt extent, for his land- 
lord's perſonal debt. No cattle pertaining to No 


ing the ground, unleſs where the debtor has 
no other goods that may be poinded, 1503, 
. 98, By labouring time is underſtood, that 
time, in which that tenant, whoſe goods are to 
be poinded, is ploughing, though he ſhould have 
been earlier or later than his neighbours, 
20. Tune 1712, Arnot ; but ſummer-tallowing 
does not fall under the act 22. Nov. 1628, Mat- 
/on. Tho? the ſtatute prohibits ſuch poinding, 
not only where the debtor has moveables, but 
Yen where he has lands, that may be apps 
5 | | „ this 


poinded. 


1 


te e mee 
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The form 
of poind 
ing. 


the goods 
muſt be 
tw «© ap 
Priſed. 


of the goods according to the ſecond appriſe- 
ment, und require the dcotor to make payment 


_ thall be made in the hands of the judge ordi. 


value, to the uler of the diligence, towards his 


ot the warrant and executions, as a voucher 


Miniſters 
and heri- 

tors may 
poind on 
one appre 
tiation. 


Appretia 


tion at the the next royal borough, or even of the next 


market 


crols of an 


by the goods poinded. 


this laſt part of the aharnarien has gone into 
diſuſe. F. 7. Dec. 1692, Turner. 

13. In the execution of poinding, the Abbt. 
or's goods muſt be appriſed, firſt, on the 
ground of the lands where they are laid hold 
on, and a ſecond time at the market croſs of 
the juriſdiction, by the ſtated appriſers thereof; 
or. if there are none, by perſons named by the 
meſſenger or other officer employed in the dili. 
gence. Next, the meſſenger muſt, after public 
intimation by three oyeſſes, declare the value 


of the debt, including intereſt and expences. 
It payment ſhall be offered to the creditor, or 
in his abfence to his lav ful attorney; or if, in 
cale of refuſal by them, couſignation of the debt 


nary, or his clerk, the goods mult be lett with 
the debtor z if not, the meflenger ought to ad- 
judge and deliver them over, at the appriled 


payment: And the debtor ig entuled to a copy 
that the debt is diſcharged, in whole or in pan, 


14. Miniſters may, by 1663, c. 21. i 
for their ſtipends, upon one appritemeut on the 
ground of che lands; and landlords were al- 
ways in ule to poind to for their rents, Balfour, 
p. 40. c. 10.—18, Dec. 1735, Macqueen. By 
the late juriſdiction act, 20. Geo. II. the ap- 
priſement of the goods at the market crols ol 


head-borough of itewarty or regality, though 


theſe jurildietions be avullined, is declares 48 
luffcient 
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ſufficient as if they were el to the head- aboliſhed 
borough of the ſhire. Poinding, whether it be juriſdie- 
conſidered as a ſentence, or as the execution Nen. 
of a ſentence, muſt be proceeded in between 
ſun. riſing and ſun- ſetting; z or, at leaſt, it muſt 
be finiſhed before the going off of day light, 
11. Feb. 167 5, Douglas ; lee J. 10. Nov. 1703, 
Cordon. The powers of the officer employed The pow- 
in the execution of poindings, are not clearly be the 
defined by cuſtom, in the caſe of a third party Ia Points. 
chiming the property of the goods to be poin- ing. 
ded. This is certain, that he may take the | 
oath of the claimant upon the verity of his 
claim; and if from thence it ſhall appear that 
the claimant's title is colluſive, he ought to 
proceed in the diligence ; but, if there remains 
the leaſt doubt, his ſafeſt courſe is to deliver 
the goods to the claimant, and to expreſs in 
his execution the reaſons Oy Peine did 
not proceed. 

15. As law has required certain ſolemnities 
in poinding, without which the property of the 

goods cannot be tran ferred to the creditor; 
tierefore, if a meſſenger ſhould be interrupted, - 
belore completing the poinding, by any tatali- Poinding 
ty, or force not imputable to a co-creditor, ſuch not com? 
incomplete poinding cannot hurt the diligence pleted. 
of that co-creditor : But where a poinding was 
brcibly ſtopped by the poſſeſſor of the goods, 
on pretence that they had been already arreſted 
In his hands by another, it was conlidered as 
completed in a queſtion with the prior arreſt- 
in, 13. Fc, 1736, Corry ; probably from a pre- 
lumption, that the arreſter, whole diligence 
= uled as a handle for ſtopping the mel. 

aber, had dork privy to the deforcement. 

XX Tae 
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Deforce- The perſon himſelf who ſtops a poinding via 
ment of facti, on groundleſs pretences, is liable, both 
the meſ- criminally, in the pains of deforcement, 4. 4, 
lenger. 34. and civilly, in the value of the goods which 
might have been poinded by the creditor. 


* 


Per 07 Preſcriptions. 


Preſcrip- an, which is a method, both of e. 6 
Eſtabliſhing, and of exringuithing property, q 


ion. 
is either poſitive or negative. Poſiuve pre. 6 
ſcription is gener lly defined, as the Roman i 
uſucapis, the 1cquitition of property (it ſhould ND 
rather be, Wien applied to our law, the ſecuring W 
it againſt all further challenge) by the pollel- ul 
ſor's continuing his poſſeſſion for the time I 
> which law has declared ſufficient for that pur. U 
| pole: Negative, s the los or amiſlion of a ſul 
Tight, Ly acclecting to follow it forth, or uſe ed, 
it, during ihe whole rims limited by law. The ; 
doctrine of preieription, Which is, by ſome uri ud 
ters, cohdemusd. as contrary to. juſtice, has te 
bee: i troquced. that the claims of negligent we 
cred stets might not ſubſiſt for ever, that pro- er 
per migat be at laſt fixed, and forgeries dil. an, 
coura;zed. which the difficulty of detecting mul: WW": « 
have made excceding frequent, if no length of las 
time had limited the legal effect of writings. blen 
Poſitive 2. Poſitive preicription was firſt introduced © 4 
preſerip- into our law, by 1617, c. 12. which ena ul 


Von 5 that whuever ſhall have poſſeſſed his lands, at Pretc 
nualrents, or other hericages, peaceably, in vil” 
tue of inteltments, for torty years continual” | 
BY 5 | = atten p 


* 
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after their dates, ſhall not thereafter be dif- 
quieted in his right by any perſon pretending 
a better title. Under Heritages are compre- 
hended fairs or markets, and every other right 
that is fundo annexum, and capable of continual 
poſſeſſion. Continued poſſeſſion, if proved as 
far back as the memory of man, preſumes 
polleſion upwards to the date of the infeft- 
ment. The whole courſe of poſſeſſion muſt, 
by the act, be founded on ſeiſins, and, conſe- 
quently, no part thereof on the bare right of 
apparency, 15. Feb. 1671, E. Argyll ; but for- 
ty years poſſeſſion, without ſeiſin, is ſuſſicient 
in the preſcription of ſuch heritable rights as do 
not require ſeiſin. The poſſeſſion mult allo be 
without any /awful interruption; i. e. it muſt. 
neither be interrupted via fadi nor via juris. 
lhe preicription of ſubjects not expreſſed in the 
n:ctment, as part and pertinent of another 
lubject, eſpecially expreſſed, has been explain- 
„ 6. / T8 55 

3. The act requires, that the poſſeſſor pro- its title, 
duce, as his title of preſcription, a charter f 
tie lands, preceding the forty years poſſeſſion, 
With the ſeiſin following on it; and where 8 
there is no charter extant, ſeiſins, one or more, 


binding together for forty years, and proceed- f 
Ng ether On retours, OT precepts Of clare cut. . 
Its has given rife to a reatonable diltizenon M 
I Oterved in practice, between the preteription | Z Fo 


1ucedMl © a fingular ſucceſſor, and of an heir. Sin me | 

nals; gular lucceſſors muſt produce for their title n 

5, a0 Frrlcription, not only a ſeilin, but its warrant, guce 0 

i bk charter, dlipolition, &c. either in their charter 

dan portion, or in that of their author: Put aud {ile | 

de production by an heir of ſeilins, one or 
| more 
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An heir more ſtanding together for forty years, and 
_ my proceeding on retours or precepts of clare con- 
r at, is ſufficient. The heir 1s not obliged to 
produce the retours, or precepts, on which his 
ſeiſins proceed, Nov. 9. 17 39. Purdy ; nor is the 
ſingular ſucceſſor obliged to produce the ground 
of his charter, 1741, Ged ; fo that, if the title 
of preſcription produced be a fair deed, and a 
ſufficient title of property, the poſſeſſor is fe. 
cure by the act, which admits no ground of 
challenge, but falſehood. A fpecial ſtatute, 
for eſtabliſhing the poſitive preſcription in 
inoveable rights, was not neceſſary; for, ſince 
a title in writing is not requiſite for the acqui- | 
ring of theſe, the negative preſcription, by 
which all right of action for recovering the 
property is cut off, effectually ſecures the pol- 
ſeſſor. , V 
Nee 4. The negative preſcription of obligations, 
en. by the lapſe of forty years, was introduced in. 
to our law long before the poſitive, by 1469, | 
c. 29.—1474, c. 55. This preſcription is now 
amplified by the foreſaid act 1617, which has 
extended it to all actions competent upon hetl- 
table bonds, reverſions, and others whatloever 
unleſs where the reverſions are either incorpo- 
rated in the body of the wadſet- right, or reg. 
ſtered in the regiſter of reverfions : And reve 
ſions fo incorporated, or regiſtered, are not only 
exempted from the negative prelcription, but 
they are an effectual bar againſt any perion from 
pleading che poſitive, K. 92. ; 
Shorter 5. A ſhorter negative preſcription is Uo 
negative duced by ſtatute, in certain rights and debt, 
preſcrip- Actions of ſpuilzie, ejection, and others of {0d 


ons. 8 nature, iMult be puriued within three yeals 4 
| ter 
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ter the ei on of the fact on which the ac- 

tion is founded, by 1579, c. 81. As in ſpuil- Preſcrip- 
zies and ejections, the purſuer was entitled, in tion of 
;dium of violence, to a proof by his own bath e 
in litem, and to the violent profits againſt the de. tin. Tr 
fender, that ſtatute meant only to limit theſe | 
ſpecial privileges by a three year's preſcription, 

without cutting off the right of action, where 

the claim 1s reſtricted to ſimple reſtitution, 16. 

March 1627, Hay. Under the general words, 


and others of that nature, are comprehended 


all actions, where the purſuer is admitted to 
prove his libel by his own oath in item. 

6. Servants fees, houſe rents, men's ordi- Preſerip- | 
naries, (i. e. money due for board), and mer- tion of 

ſervants 

chants accounts, fall under the triennial preſcrip 
tion, by 1579, c. 83. There is allo a general houfe 
clauſe ſubjoined to this ſtatute, of other the the rents, and 
debts, which includes alimentary debts, Br. merchants 
MS. 25. July 1716, Hamilton, wages due to àccounts. 
workmen, F. 21. Dec. 1692, Bayne, and ac- 
counts due to writers, agents, or Hrocurators, 
16. Dec. 1675, Somervel. Thele debts may, by 
this act, be proved after the three years, ei- 
ther by the writing or oath of the debtor: ſo The pe- 
that they preſcribe only as to the mean of riod from 
proof by witneſles ; but, after the three years, _ 2 
it behoves the creditor to refer to the debrorꝰ ſcripeioin” 
cath, not only the conſtitution, but the ſuboſiſt com- 
ence of the debt, Harc. 704. ; tor the debtor” g Wee: 
bath, that a debt once exiſted, umts it contains 
ao an acknowledgement that it is {till due, 
cannot be ſaid to prove the debt in the terms 
ot the ſtatute, In the prelcription of houſe- 

rents, ſervants fees, and alimony, each terins 
tent, lee, or AUMOBYs. 7 runs a a leparate courſe 


of 
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of preſeription; ſo that, in an action for theſe, 
the claim will be reſtricted to the arrears in. 
curred within the three years immediately be. 
fore the citation, 12. Feb. 1680, Rog. 14. 
Jan. 1737, Ferguſon : But, in accounts, preſcip. 
tion does not begin till the laſt article; for a 
ſingle article cannot be called an account, 16, 
Dec. 1675, Somervell. The currency of an ac. 
count, the firſt part of which was furniſhed to 
a perion deceaſed, is preſerved in a queſtion 
with the heir, by new furniſhings within the 

 _ three years to that heir; becauſe heres eſt ea- 
tre dem perſona cum deſuncto, 26. Feb. 1670, Graham. 
ene Actions of removing mult alfo be purſued with- 

111 three years after the warning, by 1579, c. 82. 

| 3 7. Reductions of erroneous retours, and 

tone «ng actions of error againſt the inqueſt, did pre- 
proceſſes ſcribe, if not purſued, within three years after 
of error. the lervice, by 49. c. 57.3 which term is 
lengthened to twenty years, as to the reduc- 

tion of retours by 1617, c. 13. Ihis lait has 

the appearance of a declaratory ſtatute, as it the 
former had only meant to fave the inqueſt from 
proceſſes of error, and not to cut off the right 

of reduction, by the triennial preſcription ; but it 

does both in expreſs words: And therefore the 

| laſt act contains a ſpecial clauſe, that thoie who 

had, betore the date of it, acquired right to 

lands, from perſons retoured thereto, ſhall en- 

joy their rights, as the law then ſtood. lt ſta- 

tutes in general, that all erroneous retours hall 

| bettree from challenge after twenty years; and 

ſo is not to be contined, as Sir Geo. Mackenzie 
conjectures, in his oblervations upon it, to ihe 
competition of different kinds of heirs between 

EN Do i i SR Te Cor RENTS 
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themſelves, e. g. between an heir of line, and an 
heir of tailzie. Es 3 1 a 

8. Miniſters ſtipends and multures preſcribe eule 
in five years after they are due; and arrears of nes, gli. 
rent (or mails and duties) five years after the pends, 
tenant's removing from the lands, by 1669, c. multures, 
9. Stipends due during a. yacancy, though and ar. 
they are not included in the ſtrict letter of en; as 
this act, have been found to fall under the * 
ſpirit of it, New Coll. 77.; becauſe the favour 
of the debtor is equally ſtrong in both. As 
the preſcription of mails and duties was intro- 
duced in favour of poor tenants, that they might 
not ſuffer by neglecting to preſerve their diſ- 
charges, a proprietor of lands ſubject to a life- 
rent, who had obtained a leaſe of all the life- 
rented lands from the liferenter, is not entitled 
to plead it, 9. Dec. 1709, Murray; nor a tackſ- 
man of one's whole eſtate, who had, by 
the leaſe, a power of removing tenants, 20. 
Tuly 1733, L. Carin. By the ſame {tatute, of bar- 
bargains concerning moveables, or ſums of mo- Zains of 
ney which are proveable by witneſſes, preſcribe bg: 
in five years after the bargain. Under theſe * 
are included ſales, locations, and all other con- 
ſenſual contracts, to the conſtitution of which 
writing is not neceilary, But all the above 
mentioned debts contained in this ſtature may, 
aiter the tive years, be proved, either by the oath 
or the writing of the debtor; of which above, 8 
6. By this act alſo, a quinquennial preſcription and of ar- 
is eſtabliſhed in arreſtments, whether on de. reſtments. 
crees or depending actions: The firlt preſcribe 
in hive years after uſing the arreſtment, and the 
laſt, in five years after ſentence is pronoun- 
ced on the depending ation . 


9. No 
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Limita- 9. No perſon binding for or with another, 
tion of either as cautioner or co prineipal, in a bond 
dna. or contract for a ſum of money, continues 
DS bound after ſeven years from the date of the 
| bond, provided he has either a clauſe of relief 
in the bond, or a ſeparate bond of relief, intima. 

ted to the creditor, at his receiving the bond, 
1695, c. 5. But the act declares, that all dili. 

ence uſed within the ſeven years againſt the cau. 

tioner, ſhall ſtand good As this is a public law, 
intended to prevent the bad conſequences of raſh 

_ engagements. its benefit cannot, before the laple 

of the ſeven years, be renounced by the cau- 
tioner, Ede. 19 Feb. 1724, Norie. As it is 

It is ſtrict. correctory, it is ſtrictly interpreted: Thus, 
ly inter- bonds, bearing a mutual clauſe of relief pro rata 
Preted. fall not under it, 21. Jan. 1708, Ballantyne; 
nor bonds of coroboration, Br. 61.—1 5. Der, 

1747, Lady Henr. Gordon; nor obligations, 

Where the conditions is not purified, or the term 

of payment not come within the ſeven years; be. 

cauſe no diligence can be uſed on thele, Br. 54 

The ſtatutes excludes all cautionries for the faith- 

ful diſcharge of offices; theſe not being obliga- 

tions in a bond, or contract for ſums of money. 

And practice has denied the benefit of it to all 
judicial cautioners, as cautioners in a ſuſpen- 
Preſcrip- tion. Actions of count and reckoning, compe- 
ion ot tu tent either to minors againſt their tutors or cu- 


tory ac 3 W 
. rators, or vice ver/a, preſcribe, by 1696, c. 9. 


the minor. 


rreſeripd- 10. By the before cited 1669, c. 9. holo- | 
graph bonds, miſlive letters, and books of ac- 


tion of 


holograph Count, not atteſted by witneſſes, preſcribe in , 


writings. twenty years, unleſs the creditor ſhall thereat- 
| $5 Le WM 


in ten years, after the majority or death of 


ter prove the verity of the ſubſcription by the 

debtor's oath. It is therefore ſufficient to ſave — 
from the effect of this preſcription, that the con- 3 
ſtitution of the debt be proved by the party's ̃ 

oath, after the twenty years; whereas in ſti- 

pends, merchants accounts, &c. not only the 

conſtitution, but the ſubſiſtence of the debt, 

muſt be proved by writing or the debtor's 

oath, after the term of preſcription, Some 

hawyers extend this preſcription of holograph 


| writings to all obligations for ſums not exceed- 
ing L. 100 Scots, which are not atteſted by wit- 

; nelles; becauſe, tho? theſe are in practice ſuitain- 
$ ed, notwithſtanding the act 1540, c. 117. yet 
F they ought not to. have the fame duration 
2 with deeds atteſted by witneſſes, Tho? in the 

; ſhort preicriptions of debts, the right of action 
. is for ever loſt, if not exerciſed within the time 
k limited, yet, where action was brought on any 
n of thoſe debts, before the preſcription was run, 
to it ſubfilted, like any other right, for torty 
. years. As this defeated the purpoſe of the 
1 als eſtabliſhing theſe preſcriptions, all proceſſes 
2. upon warnings, ſpuilzies, ejections, or arreſt. 
v. ments, or for payment of the debts contained 
ll in act 1669, c. 9. are, by the ſaid act, joiued 
n- with 1685, c. 14. declared to preſcribe in five 
e- years, ik not wakened within that time; ſee 
u- 4. 1. 33. | | 


11, Certain obligations are loſt by the lapſe of Extine- 
leſs than forty years without the aid of ſtatute; tion of 
where the nature of the obligation, and the cir: rom, f | 
cumſtances ot parties, juſtify it: Thus, bills ene ; 
vhich are not intended for laſting ſecurities, nity. 
produce no action, where the creditor has been 
lug llent, unleſs the ſubſiſtence of the deb ve 

Go a i | 26 proved 
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proved by the debtor's oath; but the preciſe 
time is not fixed by practice; fee Falc. vol. 2. 
48. — Ne Coll. 2. 65. Thus alſo, a receipt 
for bills granted by a writer to his employer, 
not inſiſted upon for twenty three years, was 
found not productive of an action, Fac. vol. 2. 
74. The preſcriptions of the reſtitution of mi. 
nors, of the benefit of inventory, &c. are ex. 

plained in their proper places. 3 
Bona fides 12. In the poſitive preſcription, as eſtabliſh. 
ee ed by the act 1617, the continued poffeſſion 
e wite- for forty years, proceeding upon a title of pro- 
ſeription; perty not chargeable with falſehood, ſecures 
the poſſeſſor againſt all other grounds of chal. 
lenge, and fo preſumes bona fides, preſumplic- 
irc Juris et de jure, 27. Nov. 1677, Grant. In 
in thelong the long negative preſcription, bona fides in the 
negative debtor is not required: The creditor's neglett- 
preſcrip- ing to inſiſt for ſo long a time, is conſtrued as 
tion. an abandoning of his debt, and ſo is equivalent 
to a diſcharge. Hence, though the ſubſiſtence 


It is not 


| 

of the debt ſhould be referred to the debtor's 

own oath, after the forty years, he is not liable 

F. 7. Dec. 1703, Napier. . 3 5 

Preſcrip 13. Preicripiion runs de momento in momen. ; 
tion runs Zum: The whole time defined by law, mult be f 
4 N Gal compleated, before a right can be either acqui- 2 
menturs, Ted or loſt by it; ſo that interruption made { 
on the laſt day of the fortieth year breaks in 

courle. Civil poſſeſſion, 2. 1. 12. bas the | 

ſame effects with natural, in all queſtions of 75 

The poſi- preſcription, whether poſitive or negative. Ib "A 
dy pre” poſitive preſcription runs againſt the Sovereign . 
ma, a. himſelf, by the expreſs words of the act 19 . 
mi 


* The duration of bills is now limited to fix year 
by 12. Geo. 3. c. and ſublequent ſtatute 23. Geo. 3. 0 l 


conſtitute a proper preſcription, upon a poſſel. 
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even as to his annexed property, 1633, Cc. 12.3 the 
but it is generally thought he cannot ſuffer by King. 
the negative: He is ſecured againſt the negli 
gence of his officers, in the management of 5 
proceſſes, by expreſs ſtatute, 1600, c. 14. [he Both pre- 
negative, as well as the pofitive preſcription, 2 
runs againſt communities and hoſpitals, though gainſt 
their overſeers are adminiſtrators only, and not commu- 
proprietors; and againſt the church, though nities, and 
churchmen have but a temporary intereſt in againſt the 
their benefices. But, becauſe the rights of be- church. 
neficiaries to their ſtipends are liable to acci- Decennali- 
dents, chro? the frequent change of incumbents, 7; "wr 
= BESS Yo 4 is paſſſſio. 
thirteen years poſſeſſion does, by a rule of the 
Roman chancery which we have adopted, | 
found a preſumptive title in the beneficiary ; 
decennalis et triennalis poſſeſſor non tenetur docere 
de titulo : But this is not properly preſcription ; 
tor if, by titles recovered, perhaps out of the 
incumbent's own hands, it ſhall appear that he 
has poſſeſſed tithes, or other ſubjects, to a 
greater extent than he ought, his poſſeſſion 
will be reſtricted accordingly, 23. July 1708, 
Rule. This right muſt not be confounded with Preſcrip- 
that eſtabliſhed in favour of churchmen, by tion of 
AQ S. 16. Dec. 1612,2. 9. 17, which is con- church- 
lined to church-lands and rents, and ſeems to ee and 
lion of thirty years. 


14. The claule in the act 1617, ſaving mi- Does pre: 


nors from preſcription, is extended to the po. ſcription 
litve as well as to the negative preſcription, run a- 


New Cell. 118. ; but the exception of minority Sainſt . 
8 not admitted in the caſe of hofpitals for chil. nfs? 
cen, where there is a continual ſucceſſion of 
minors, that being a caſes inſelitus, F. 17. Dec. 

| | | | nt 1095, 
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1695, Heriot 5 hoſpital. Minors are expreſsly 

excepred in ſeveral of the ſhort preſeriptions, 

as 1579, c. 81.—1669, c. 9. ; but, where law 

leaves them in the common caſe, Cy muſt be 
ſubject to the common rules. 

it does not 15. Preſcription does not run contra non vn. 

run contra lentem agere, againſt one who is barred, by ſome 

_ way legal incapacity, from purſuing, 25. Jun. 1678, 

oth D. Lauderdale: for, in ſuch cafe, neither negli- 

gence, nor dereliction, can be imputed to him, 

This rule is, by a favourable interpretation, 

extended to woes who, ex reverentia maritali, 

forbear to purſue actions competent to them a. 

gainſt their huſbands, 5. July 1665, Matty ; 

but every preſcription runs againſt wives, in 

it does not Favour of third parties, On the fame ground, 

commence tho', by the act 1617, preſcription is ſaid to 

tilihe commence from ihe date of the obligation, with 

debicanbe 

{cd for; the fingle exception of actions of warrandice, 

of yet the words of that, and other ſuch ſtatutes, 

are ſo explained, or rather corrected, into an a. 

greeableneſs with this rule, that the oreſcription 

runs only from the time that the debt or right 

could be ſued upon. Thus, inhibition pre. 

: ſcribes only from the publiſhing of the deed 

granted to the inhibiter's prejudice, P. Fac, 

32. : And, in the prelcription of removings. the 

ears are computed only from the term at 

which the defender is warned to remove, 6, 


Feb. 1629 I.. borihwick, tho? the act 1579, . 


82. warrents the commencement of them from 

it does not th: date, „ the warning. Neither can pre. 
Ms enen ONT OE bevions who are alrcady 
LILIES n gain nothing by a pur- 

; 1 perſon,” who has tw ad- 

Ae 31 i he lame lands, is 11 ol. 

_— leſſon 
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ſeſſion upon one of them, preſcription cannot 
run againſt the other, during ſuch poſſeſſion; 
ſee 26. Nov. 1728, Fraſer. —_ | 
16. Certain rights are incapable of preſerip · Res extra 
tion: 1, Things that law has exempted from ©9777” 
commerce, 2. 1. 2. Of this ſort were tithes, enn 
which being wholly appropriated, before the ed by pre- 
Reformation, to ſacred uſes, could not be made ſeription; 
the property of private perſons: But noc 
they are juris privati, except in ſo far as they 
are actually deſtined for the maintenance of the 
clergy; and conſequently are capable of the 
politive preſcription, tho* they cannot be loſt 
by the negative, ſee F 17, Things ſtolen or but things 
poſleſſed by violence were ſo far extra commer» ſtolen 
dium by the Roman law, that they could not Y 
be acquired by uſucapion, even in the perſon 
of a bona jide poſſeſſor; but this, and all o- 
ther grounds of challenge, ſeem to have been 
cut off by the pragſcriptio longiſſimi temporis, I. | 
3. J. C. de pragſer. 30. vel 40. ann.; neither 4 
does our ſtatute of preſcription make any ex= * . 
cep ion in the caſe of ſtolen goods. 2. Res Me- Faculties 
rae facultatis,.e. g. a faculty to charge a ſub- cannot be 
jet with debts, to revoke, &c. cannot be loſt loſt by 
by preſcription, 14. March 1707, L. Bimmer- 3 | 
/ide ; tor taculties may, by their nature, be ex- 5 
erciled at any time: Hence, a proprietor's right 
of uung any act of property on his own grounds, 
cannot be loſt by the greateſt length of time, 
tho' a neighbouring heritor ſhould happen to be 
hurt by the exerciſe of it, 2. 9. 10. 3. Excep - nor exceꝑ · 
lions competent to a perſon for eliding an action, tions, 
caunot preſcribe, it they are founded on ſimple 
diſcharges; becauſe diſcharges are intended to 
lave no further operation, and cannot produce 


— 
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an action, whereby the preſcription may be in. 
if they be terrupted : But, where the exception is found. 
not pro- eq on a right productive of an action, e. g. 


Auctive of compenſation, ſuch right muſt be inſiſted on, 


an action. ,7 +4 $5 
within the years of preſcription, 3. 4. ;. 


Obliga- 4. Obligations of yearly penſions or payments, 
tions of tho? no demand has been made on them for 
yearly forty years, do not ſuffer a total preſcription, but 


_PAYMENES (j11 ſubſiſt as to the arrears fallen due within 


cannot 


preſcribe ; that period, J. 7. § 6. de praęſcr. 30. vel 40. 
ann. — July 1730, Lockhart ; becauſe preſcrip. 
tion cannot run againſt an obligation, till it 

be payable, and each year's penſion or pay. 

ment is conſidered as a ſeparate debt. But in 

bonds which carry a yearly intereſt, ſince the 
obligation is but one, and can be fulfilled at 

once, the intereſt is merely an acceſſory to the 
principal ſum; and, therefore, if the creditor 

has been ſilent for forty years, the obligation 

itlelf is preſcribed, and, conſequently, all the 

intereſts as acceſſories. - 

nor the 17. No right can be loſt on utendo by one, 
right of unleſs the effect of that preſcription be to eſla- 


blood. pliſh it in another. Hence the rule ariſes, 


Juri ſanguinis nunquam praeſcribitur : One may, 
therefore, at the greateſt diſtance from his an- 

celtor's death, ſerve heir to him, if no other 

has ſerved betore him; for as that right is pro- 

per to him. who has the character of heir, there 

can be no intereſt veſted in any other perſon 

The ne- to found an oppoſition. Hence, allo, a propri- 
Sative etor of lands cannot loſe his property by the 


| ay" : negative preicription, unleſs he who objects it 


heritage. Can himſelf piead the poſitive, in terms of the 


act 1617, Eag. 20. July 1725, Paion. On tix 
ſame ground, a ſuperiors right of feu · duties 
Fe 8 = Cannot 


Feu · du 
ties cannot 
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- poſitive 3 which the vaſſal cannot do, being de- 


cannot be loſt non utendo; becauſe, being inhe. be loſt by 

rent in the 1 it is truly a right of the nega- 
lands, that cannot ſuffer the negative preſcrip- 2 pre- 
tion, except in favour of one who can plead the Pen 


Fit. 7. 


ſtitute of a title. This rule applies alfo to par. nor par- 
ſonage tithes, which are an inherent burden ſonage 
upon all lands not eſpecially exempted ; and beinds. 
from which therefore the perſon liable cannot 
preſcribe an immunity, by bare non-payment : 

But ſuch vicarage tithes as are only due, 

where they are eſtabliſhed by uſage, may be 

loſt by preſcription, F. 24. Fuly 1678, L. 

Grant, 2. 10. 5. In all thele caſes, though the 

radical right cannot ſuffer the negative pre- 
ſcription, the iygone duties, not demanded 

within the forty years, are loſt to the proprie- 

tor, ſuperior, or titular. CV 5 
18. Preſcription may be interrupted by any Intereupe 
deed, whereby the proprietor or creditor uſes tion of 
his right or ground of debt. It is not only the Preſerig - 
proprietor or creditor himſelf who can inter. 
rupt, but his heir in the bare right of appa- 
rency : And even in interruption made by one 

who had only a putative title, the true creditor _ 
atterwards purſuing, tho' he derived no right 
irom the interrupter, was found, by a late deci- 

lion, entitled to the benefit thereof, Talc. vol. 1. 

130. In all interruptions, notice mult be given 

to the poſſeſſor of the ſubje&, or the debtor, 
that the proprietor or creditor intends to ſue 
upon his right: And conſequently, tho" regi- 5 A M 
ration ot the ground of debt be in ſome re. tion makeg 
lpects conſidered as a decree, yet as the defender no inter. 
1s not made a party to it, it is no interruption ; ruption, 
nor Citations. which proceed on blank ſum- nor cita- 
„ e | monſes, tions on 


blank ſum- monſes, 4. 1. 35. ; becauſe theſe had no relation 


monſes. to any ſpecial ground of debt. All writings 


whereby the debtor himſelf acknowledges the 


debt, and all proceſſes for payment brought, or 
diligences uſed againſt him upon his obligation, 
by horning, inhibition, arreſtment, &c. muſt 

be effectual to interrupt preſcription. 
Interrup- 19. Interruptions, by citation upon libelled 
tions by ſummonſes, where they are not uled by a mi. 
citation nor, preſcribe, it not renewed every ſeven 


preſcribe years, by 1669, c. 10.: But, where the ap. 


in ſeven Es „ dy 
years, if Pearance of parties, or any judicial act, has fol. 


not re- lowed thereupon, it is no longer a bare citation, 
newed. but an action which ſubſiſts for forty years. 
Requiſites By this ſtatute, citations for interrupting the 
of inter- preſcription of real rights muſt be given by 
ruption in meſſengers 3 and by 1696, c. 19. the ſummon. 
ae Fi, ſes, on which ſuch citations proceed, muſt pals 
of lea the ſignet upon a bill, and be regiſtered within 
rights, ſixty days after the execution, in a particular 
regiſter appointed tor that purpoſe : And, where 
interruption of real rights is made via facti, an 
inſtrument mult be taken upon it, and record- 
ed in the ſaid regiſter ; otherwiſe it can have 

no effect againſt iingular ſucceſſors _ 
5 20. Interruption has the effect to cut off the 

Effect of 1 

ing courſe of prelcription, ſo that the perſon pre- 
tion. ſcribing can avail himſelf of no part of the for- 
mer time, but muſt begin a new courſe, com- 
mencing from the date of the interruption, 
Minority Minority, therefore, is no proper interruption, 
is not for it neither breaks the courſe of preſcription, 
interrup- nor is it a document or evidence taken by the 
tion. minor on his right: It is a perſonal privilege 
competent to him, by which the operation of 
the preſcription is indeed ſuſpended, during the 
| Eo et | Fenn 
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years of minority, which are therefore diſcoun, 
ed from it; but it continues to run after majo- 
rity, and the years before and after the mino- 
rity may be conjoined to complete it. The 
ſame doctrine applies to the privilege ariſing 
from one's incapacity to act, ſupr. $15, 
21. Diligence uſed upon a debt, againſt any When 
one of two or more co- obligants, preſerves the partial in- 
debt itſelf, and ſo interrupts preſcription againſt terruption 
all of them ; except in the ſpecial caſe of cau- 2 
whole 
tioners, who are not affected by any diligence right. 
uſed againſt the principal debtor, 1695, c. 5. / 
In the ſame manner, a right of annualrent, 
conſtituted upon two leparate tenements, is pre- 
ſerved as to both from the negative preſcrip- 
tion, by diligence uſed againſt either of them, 


SS 


; 22. June 1671, Lord Balmerino. But whether 

1 ſuch diligence has alſo the effect to hinder the 

p pollefſor of the other tenement, by ſingular 

l titles, from the benefit of the poſitive preſcrip- | 

ton, may be doubted; for no interruption can 

6 be ſaid to be thereby made againſt the poſſeſ- 

n ſor; and, if he continues his poſſeſſion for the 

. term of prelcription, he ſeems to be preciſely 

8 in the caſe of the ſtatute 1617. This is certain, [nterrup- - 
that interruption made againit the poſſeſſor of tion a- 

I a barony, by arreſting or levying the mails guns oe 

„nn duties of any part of it, interrupts his pre- 4“ barony. 

'* WH fiption of the whole; for a barony 1 Is nomen 

6 niverſitatis, or unum guid, 2. 6. 7. 

Ng | | 

MN, 

he | 

ye FE 2 1118 Tis 
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Succeſ- ü ſucceſſors are thoſe who ſucceed to 
_ 7 a perſon yet alive, in a ſpecial ſubject, by 
8-41, fingular titles; but ſucceſſion, in its proper 
ſenſe, is a method of tranſmitting * from 
the dead to the living. Heritable rights de. 

ſcend by ſucceſſion to the heir properly ſo call. 
ed; moveable rights to the executors, who 
are ſometimes ſaid to be heirs in moveable, 
Succeſſion Succeſſion is either by ſpecial deſtination, which 
Ww 2 deſcends to thoſe named by the proprietor him- 
tio: ang {elf 3 or legal, which devolves upon the per- 
legal ſuc- ſons whom the law marks out for ſucceſſors, 
ceſſion. from a preſumption, that the proprietor would 


have named them, had he made a deſtination, 

The firſt is in all cafes preferred to the other, 

as prelumption muſt yield to truth. 1 
Order of 2. In the ſucceſſion of heritage, the heirs at t 
ſuc ceſſion law are otherwiſe called heirs general, heirs h 
in heri- whatſoever, or heirs of line; and they ſucceed h 
tage. by ihe right of blood, in the following order. al 
Heirs at Firſt, deſcendents, whoſe preference before a- IN 
law. ſcendents or collaterals, is eſtabliſhed by the W 
Deſcen uhivertal conſent of nations. The Romans di- ed 
dents. vided the ſucceſſion equally among all the im- a 
: mediate deſcendents of the deeeaſed; but ve, tu 


from our cloſe attention to the feudal plan, pre. th. 
fer ſons to daughters, and the eldeſt fon to all Tit 
the younger. Where there are daughters only, Wl to 
they ſucceed equally, and are called heirs-por- WW %: 
tioners. Falling immediate deſcendents, yas Leb 
od TS. children 
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children ſucceed; and, in default of them, great- 
grand-children, and fo on in infinitum ; prefer. 
ring, as in the former cafe, males to females, 
and the eldeſt male to the younger. _ 

3- Next after deſcendents, collaterals ſuc- Collate- 
ceed; among whom the brothers german of the 
deceaſed have the firſt place, i. e. brothers both 
by father and mother ; for the full blood ex- 
dudes the half blood. But as, in no caſe, the 
legal ſucceſſion of heritage is, by the law of 
rs, divided into parts, unleſs where it 
deſcends to females ; the immediate younger 
brother of the deceaſed excludes the reſt, ACCOTs 
ding to the rule, Heritage deſcends. Where the 
deceaſed is himſelf the youngeſt, the ſucceſſion 
goes to the immediate elder brother, as being 
the leaſt deviation from this rule, Pr. Falc. 9.— 

New Coll. 2. 137. If there are no brothers ger- 

man, the ſiſters german ſucceed equally, then 

brothers con/anguimean, i. e. by the father only, 

in the ſame order as brothers german; and fail- 

ing them, ſiſters conſangui nean equally. Next, Aſcen- | 

the father ſucceeds, tho“ by our ancient ulage dents. 

he was excluded, Cr. 321. $ 46. After him 

his brothers and "liſters; according to the rules 

already explained; then the grandfather ; fail- 

ing him, his brothers and ſiſters; and fo up- 

Bs as far back as propinquity can be prov- 
1hough children ſucceed to their mother, No ſuc- 

a 5 cannot to her child, nor is there any —— by 

lucceſſion by our law through the mother of ther: 

the deceaſed; inſomuch that one brother ute» 

ine, 1. e. by the mother only, cannot ſueceed 

to another, even in that eſtate which flowed 

oyinally from their own common e 5. 

Feb. 160 3. Lennox. 

11"! _—_— 4. la 
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Right of 4. In heritage there is a right of repreſenta. 
repreſen- tjon, by which one ſucceeds, not from any title 
en e. in himſelf, but in the place of, and as repreſent. 

eres ing ſome of his deceaſed aſcendetits. Thus, 
where one leaves a younger fon, and a grand. 

child by his eldeſt, the grandchild, tho? farther 

removed in degree from the deceaſed than his 
uncle, excludes him, as coming in place of his fa 

ther the eldeſt ſon. Hence ariſes the diſtinQion 

Succeſio between ſucceſſion in capita, where the diviſion 
”n capita. is made into as many equal parts as there are 
capita or heirs, which is the caſe of heirs. por. 

Succeſſis in tioners ; and ſucceſſion in ftirpes. where the re. 
litten. moter heirs draw no more among them than 
the ſhare belonging to their aſcendent, or irn, 
whom they repreſent ; an example of which 
may be figured in the caſe of one who leaves 


behind him a daughter alive, and two grand. | 

daughters by a daughter deceaſed. ' Tho! the 

right of ſucceſſion does, in no caſe, fall to 6 

the mother of the deceaſed, nor to his relations b 

by her; yet as children ſucceed to their mo- t 

ther, therefore, in every caſe where the mother b 

herſelf would have ſucceeded, had ſhe been a- m 

live, her children alſo ſucceed, as repreſenting ar 

her. rats Se Wag Dt de 

5. In the ſucceſſion of heirs-portioners, in. di: 

— 0 diviſible rights, e. g. titles of dignity, fall to a f 

4 Portion- the eldeſt ſiſter. A fingle right of ſuperiority WF co: 
ers. goes alſo to the eldeſt; for it hardly admits 2% tra 
diviſion, and the condition of the vaſſal ougit f il 

not to be made worſe, by multiplying tuperior ly cor 

upon him. Where there are more ſuch rights cau 

the eldeſt may perhaps have her election of th. 


the beſt ; but the younger ſiſters are entitled o cu 
a recompentle, in ſo far as the diviſions are „ Wait 
= equity 
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equal; at leaſt, where the ſuperiorities yeild a 


conſtant yearly rent, e. g. a yearly feu-duty. 
The principal ſeat of the family falls to the eld- 


et, with the garden and orchard belonging to 
it, without recompenſe to the younger filters, 


1743, Pedies ; but all other houſes are divided 


zmongſt them, together with the lands on which 


they are built, as parts and pertinents of theſe 
6. Thoſe heritable rights, to which the de- 
ceaſed did himſelf ſucceed as heir to his father 
or other anceſtor, get ſometimes the name of 


Heir of 
conqueſt 


heritage in a ſtrict ſenſe, in oppoſition to the 


feuda nova, or feus of conqueſt, which he had 


acquired by ſingular titles, and which deſcend, 
not to his heir of line, but of conqueſt. This 


diſtinction ohtains only, where to or more 
brothers or uncles, or their iſſue, are next in 
ſucceſſion; in which caſe, the immediate young- 
er brother, as heir of line, ſucceeds to the pro- 
per heritage, becauſe that deſcends; whereas 
the conqueſt aſcends to the immediate elder 
brother, 2, Att. c. 88. It has no place in fe- 


has no 
place in 


male ſucceſſion, which the laws divides equally female 


among the heirs-portioners, K. 3. Where the 


ſucceſſion. 
deceaſed was the youngeſt brother, the imme- 


date elder brother, whether of the ſame or of 


a former marriage, is heir both of line and of 


conqueſt, 20. July 1664, Lady Clerkington, con- 


trary to the opinion of Craig, p. 336. An eſtate, 
diſponed by a father to his eldeſt ſon, is not 
conquelt in the ſon's perſon, but heritage; be- 
cauſc the lon would have ſucceeded to it, tho” 


chere had been no diſpoſition. The heir of Ma 


couquelt ſucceeds to all rights affecting land, in con- 
ich require ſeiſin to perfect them; and con- queſt. 


ſequently, 


366 Of Succeſlonin Bock Il. 


ſequently, to diſpoſitions or heritable bonds, tho 
they ſhould not be actually followed by ſeifin, 
Hope Min. Pr. p. 40.—8. Jan. 1740, D. Hamilton, 

But teinds go to the heir of line; becauſe they 

are merely a burden on the fruits, not on. the 

land, 16. Dec. 1736, Greenoch, Tacks do not fall 

under conqueſt, becauſe they are complete 

rights without ſeiſin, 23. June 1663, Ferguſon: 

Do perſonal bonds taken to heirs ſecluding ex. 

ecutors, both for the reaſon juſt mentioned, 

and becauſe they are heritable, not ex ſud na- 

turd, but by the force of deſtination ; and there. 

fore that heir is underſtood in the deſtination, 

who is heir in the moſt proper ſenſe, 8. Jan. 

1240; D. Hamiltes. : on 

Heirſhip- 7. The heir of line is entitled to the ſuccel- | 
move- ſion, not only of ſubje&s properly heritable, Wl 
ables; put to that fort of moveables called heir, il ; 
which is the beſt of certain kinds, 1474, i 
c. 54. This doctrine has been probably introdu- 
ced, that the heir might not have an houſe and 
eſtate to ſucceed to, quite diſmantled by the 
what is executor. The liſt of heirſhip-moveables, con- 
included tained in L. B. c 125. is imperfect; and in- 
in them: deed all ſuch liſts muſt be greater or lels, ac. 


cording to the variety of moveables belonging Wl th, 
to the deceaſed. In that fort which goes d ze 
pairs or dozens, the beſt pair or dozen is the or 
heirſhip. There is no heirſhip in tungibles, ol ef: 
ttmings eſtimated by quantity, as grain, ha), ſub 
Every de- current money, &c. To entitle an heir to th vg; 
funct can Privilege, the deceaſed muſt have been eitha bon 
not tranſ- 1. A Prelate; 2. A Baron, i. e. one who 1:08 mor 
mit them; ;nfeft at his death in lands, tho? not erected iu perf; 
to a barony ; or even in a right of annualre"' W the 

Or, 3. A burgeſs; not an honorary one, bu I 


travil} 
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trading burgeſs of a royal borough, or at leaſt 

one entitled to enter burgeſs, in the right of 
his anceſtor, F. 22. Nov 1698, Cumin. Neither _ 
the heir of conqueſt, nor of tailzie, has right to ef line. 
heirſhip moveab less. 

8. As to ſucceſſion by deſtination, no pro- Heritage 
prietor can ſettle any heritable eſtate, in the cannot be 
proper form of a teſtament ; not even bonds ſe. ſettled by 
cluding executors, tho? theſe are not heritable teſtament. 
ex ſua natura: But, where a teſtament is, in 
| part, drawn up in the ſtyle of a deed inter vives, 

ſuch part of it may contain a ſettlement of he- 
ritage, tho? executors ſhould be named in the 
teſtamentary part. The common method of 
ſettling the ſucceſſion of heritage, is by diſpo- 
ſition, contract of marriage, or ſimple procu- 
ratory of reſignation: And, tho? a diſpoſition 
ſettling heritage ſhould have neither precept 
nor procuratory, it founds an action againſt 
the heir of line to complete his titles to the e- 
ſtate, and thereafter diveſt himſelf in favour of 
the diſponee. All heirs by deſtination may Heir 
properly enough be called, by a general name, — 
heirs of tailzie, from tailler to cut, becauſe the proviſion; 
lineal ſucceſſion is cut off in their favour; but 
they are uſually diſtinguiſhed into heirs of tall - 
zie, and of proviſion. The appellation of tailzie, how they 
or entail, is chiefly uſed in the caſe of a land- differ. 
eſtate, which is ſettled on a long ſeries of heirs | 
ſubſtituted one after another; whereas heirs 
pointed out in contracts of marriage, or in 
bonds containing clauſes of ſubſtitution, are 
more commonly called heirs of proviſion. The 
perſon firſt called in the tailzie, is the inſtitute; 
the reſt, the heirs of tailzie, or the ſubſtitutes. l ir. 
Lailzies are frequently made in favour of the male. 

TEE : | heir» 


Maten of 


— mw 


heir- male, i. e. of the neareſt legal heir to the 


granter, who 1s himſelf a male, and whoſe pro. 


pinquity is wholly connected by males, with. 

out the intervention of any female. 

9, Tailzies, when conſidered in relation to 

their ſeveral degrees of force, are either. 1. 

Simple deſtinations: 2. Tailzies with prohi. 

bitory clauſes: Or, 3. Tailzies with prohibito. 

Simple ry, reſolutive, and irritant clauſes. [hat is a 

1 ſimple deſtination, where the perſons called to 

vs the ſucceſſion are ſubſtituted one after another, 

without any reſtraint laid on the exerciſe of 

lays no their property. The heirs, therefore, ſucceed- 

reſtraint ing to ſuch eſtate, are abſolute fiars, and conſe- 

ow the quently may alter the deſtination at pleaſure: 
EIT, . 1 5 = . 

Dor can inhibition, uſed againſt them by the 
next ſubſtitute. cut off this right of fee; for 
inhibition ſuppoſes an antecedent obligation on 
the debtor, which that diligence is intended to 
ſecure to the inhibiter; whereas, in a ſimple 
deſtination, the ſeveral heirs lie under no obli- 


gation, and the ſubſtitutes have only the hope of | 


ſucceſſion. . 
Tailzies 10. In tailzies with clauſes prohibitory, e. 4. 
with pro- declaring that it ſhall not be lawful to the heirs 
| 3 to contract debts, or alien the lands, in preju- 

be dice of the ſucceſſion, none of the heirs can a- 


Cannot 


altered lien gratuitouſly ; for a proper right of credit 1s 
gratui- thereby created to the ſeveral ſubſtitutes, wn 
toully. may, in the character of creditors, reduce ſuch 
alienations upon the ſtatute 1621, afterwards 
to be explained, F. 28, Jan. 1687, E. Callander: 
But the members of entail may contract debts 
which will be effectual to the creditors, or may 
diſpoſe of the eſtate for onerous caules, ſince 


the fee ſubliſts in their perſon ; even tho' the 
| Fr, ne el _ ſubſtitutes, 


1 J 5 
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ubſtitutes, as creditors by the pfohibitory clauſe, Inhibition 
have uſed inhibition on the tailzie to ſecure them- makers i 
ſelves againſt the effect of future contractions, n 5 8 
New Coll. 2. 211. In both theſe forts, the ma- the ſubſti- 
ker himſelf may alter the tailzie; except, 1. tute. 
Where it has been granted for an onerous 

cauſe, as in mutual tailzies, 14. Jan. 1631 Sharp; 

or, 2. Where the maker is expreſsly diſabled, 

1s well as the inſtitute, or the heirs, Br. 119. 

11. Where a tailzie is garded with irritant ailzies 
and reſolutive clauſes, the eſtate entailed can. with irri- 
not be carried off by the debt, or deed, of any tant and 
of the heirs ſucceeding thereto, in prejudice of Spe 
the ſubſtitutes. It was long doubted, whether“ _ 
uch tailzies ought to be effectual, even where 
the ſuperior's conſent was adhibited ; becauſe 
they ſunk the property of eſtates, and created 
a perpetuity of liferent. The firſt judgment 
confirming them, was 26. Feb. 1662, V. Ster- 
munt ; and thereafter they were explicitly au- 
thoriſed by 1685, c. 22. By this ſtatute, the en- Their re- 
nil muſk be regiſtered in a ſpecial regiſter eſta- quiutes. 
biſhed for that purpoſe ; and the irritant and _ 
rclolutive clauſes muſt be inſerted, not only in 
tle procuratories, precepts, and leifins, by which 
tie tailzies are firſt conſtituted, but in all the 
iker-conveyances thereof; otherwiſe they can 
are no force againſt ſingular ſucceſlors, fee K. 

52.: But a tailzie, even without theſe requi- 
ites, is effeCtual againſt the heir of the granter, 
t againſt the inſtitute who accepts of it, X. 47. 
itat part of the act which requires the regi— 
(ration of tailzies, in order to their affecting fn» 
war ſucceſſors, was found to have no retro- 
pect to tailzies made prior thereto, K. 89. : 
but this was reverſed by a judgment of the 


2 A- 


* 


36%/ Of Sicegm in Bock Ill 


Houſe of Pertti, indeed, the ſecurity of 
creditors calls for regiſtration equally in all 
tailzies, and the act 1690, c. 33. makes no ex. 
ception; New Coll. 2. 145. It has been always 
an agreed point, that the act 1685 regulates the 


| 
{ 
poſterior tranſmiſſions, even of tailzies dated 
beiore it; ſo that, in all theſe, the irritant 
clauſes muſt be repeated, K. 60. Retours upon ; 
general ſervices are not properly tranſmiſſions 
of an eſtate; they only give right to unexecu- r 
ted procuratories of reſignation and precepts of n 
ſeiſin; and therefore they do not fall under c 
that ſtatute, ” © _ ” 
12. An heir of entail has full power over the 3 
entailed eſtate, except in ſo far as he is expreſſ. 10 
ly fettered, New Coll. 2. 13.; and as entails » 
are an unfavourable reſtraint upon property, 0 
and a frequent ſnare to trading people, they are In 
They are grictiſſimi juris; ſo that no prohibition or irritan- Wil ** 
Hirici a. cies are to be inferred by implication. Hence, . 
55 though all debts to be contracted by the heir, 955 
ſhould, by the entail, be declared null, but “ 
without irritating the right of the heir contra. & 
ing 22. July 1712, cred. of Ricarton, or vic 
verſa, tho' there ſhould be a clauſe irritating EC 
the right ot the heir who contracts, but without br, 
declaring the debts contracted null, 11. uy - 
1734, Bailly ; the court will not interpoſe to * 
ſupply the defect, from preſumed intention. | 8 
For the tame reaſon, a prohibition to alter the TY 
| ſucceſſion, tho? under an irritancy, does not 15 
diſable the heir from contracting debt, Fats * 
1. 116.; nor does a prohibition to contra! i 
debt hinder him from felling, Falc. 2. 92“. mo by 
| e 13. alle” 


* By act 10. Geo. III. c. 51: a faculty is given to heirs 

pe . . 4 '& 

entail to charge the eſtate with ſums laid out in 1MPpro\+ 
ments, under certain conditions, via? act. | 


he fre, which was before tailzied, becomes 
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13. An heir, who counteracts the directions What 

of the tailzie, by aliening any part of the e- deeds in- 
ſtate, charging it with debt, &c. is ſaid to con- fer OR 
ravene. It is not the ſimple contracting ofen. 
debt that infers contravention ; the lands en- 

tailed muſt be actually adjudged upon the debt 
contracted, K. 34. An heir may, where he is 

not expreſsly barred, ſettle a jointure on his _ 
wite, not exceeding the terce; becaule the pro- | 
viſions of law are not excluded in tailzies, by 

implication, K. go. But the ſettling proviſions on 1 
children, being a poſitive deed of the granter, P 
was found to import contravention, by Feb. 1730, 
Borthebick, which, however, was reverſed upon | 
appeal. One might think, that, by the words of Does the 
the act 168 5, the contravener forfeits, not only contrawe- * 9: 
for himſelt, but for the heirs of his body, where fe ile 
there is no expreis clauſe in the entail reſtrict- heirs of 
ing it; but the more favourable opinion, which his body? 
confines the penalty to the contravener, has 

been received by a deciſion, F. 6. Jan. 1697, 

Simp/on : Yet, for the greater ſecurity, a claue 

1s generally inſerted in tailzies, that the for- 

kiture ſhall not affect the deſcendents ot the 
contravener, when tuch is the intention of the 5 al 
tltailer. Before the next heir can take the e. How the 
late on the contravention of the former, he heir ſerves | 
mult declare the irritancy againſt the contra- ere — 
ener; after which, he is directed by the ſta- irritancy. 

ute to ferve himlelf heir to him who died laſt 

let in the fee, and did not contravene. 

14. When the heirs of the laſt perton ſpeci- 

ally called in a tailzie come to lucceed, the ir- 

tanctes have no longer any perion in favour 

at whom they can operate z and, conlcquently, 


ſupple 


| : 
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ſimple and unlimited in the perſon of ſuch 

In what heirs. 29. Dec. 1710. Leſly. By the late act for 
cates 43 aboliſhing ward holdings. 20. Geo. II c. 50. the 
tail may King may purchaſe lands within Scotland, not. 
ſeil, withſtanding the ſtricteſt entail : and. by ad 
51. of the ſame year, where the lands are in 

the hands of minors or fatuous perſons, his 

Majeſty may purchaſe them from the curators 

or guardians. Theſe acts appear, by their pre. 

amble, to be limited to lands lying in the figh. 

lands of Scotland; but the enacted words of 

both are general. By the firſt of the above 

_ quoted ſtatutes, heirs of entail may ſell to their 


vaſſals the ſuperiorities belonging to the en. 


I 
tailed eſtate; but, in all theſe caſes, the price is 
to be ſettled in the fame manner that the lands ( 
or ſuperiorities ſold were ſettled before the ale. e 

Rights ta- 15. Rights, not only of land eſtates, but of t 
ken incon- bonds (which laſt are called 9a feuda, or fei. i 
_ > day da nominum.) are ſometimes granted to two or U 
Sense more perſons in conjunct fee. Where a right 5 

is ſo granted to two ſtrangers, without any t 

ſpecial clauſe adjected to it, each of them has hi 

an equal intereſt in the fee, and the part of the i 

deceaſed does not accrue to the ſurvivor, but tl 

deſcends to his own heir. If the right be ta. th 


ken to the two jointly, and the /onge/t liver and B, 
their heirs, the ſeveral ſhares of the conjuncl 


fiars are affectable by their creditors, during to 
their lives; but, on the death of any one cf In 
them, the ſurvivor has the fee of the whole ap 
excluſive of the heir of the predecealed, in 10 a1 
far as the ſhare of the predeceaſed remains tree the 
after payment of his debts, Talc. vol. 1. 200 ly 
Where the right is taken to the two in con "2 


junct fee, and to the heirs of one of then, H ®! 
2 


to whoſe heirs the right is taken, is the only 

far; the right of the other reſolves into a fmple 
liferent : Yet, where a father takes a right to to father 
himſelf and his ſon jointly, and to the ſon's and fon; 
heirs, ſuch right being gratuitous, and granted _ 
only in conſequence of the natural obligation 

by which parents are boun.Lto provide for their 
children, is not underſtood to {trip the father 

of the fee, unicls a contrary intention ſhall 

plainly appear from the t-nor of the right. 

16, Where a right is taken to a huſband and o huſband 
wife, in conjunct fee and liferent, the huſband, and wife; 
a: the per/ona. dignior, is the only fiar: The 
wite's right reſolves into a liferent, Dirl. 85. un- 
leſo it be preſumeable, from ſpecial circumſtan- 
ces, that the fee was intended to be in the wife; 

6. g. if the right flowed from her, or has been 

taken to her aſſigneys, 4. Feb. 1709, Fead, or 

if the laſt termination of the ſettlement falls 

upon the wite's heirs, St. 3. 5. 51. verſe 3.— 

51. Anſ. voce Fee: Though our deciſions ſeem 

to have laid but little ſtre!s upon this laſt pre- 
lumption, fee Diction. voce, Fiar. Where a 

right of moveables is taken to huſband and wife, 

the heirs of both ſucceed equally, according to 

the natural meaning of the words, 2. Feb. 1632, 

Bart holemero. 15 8 e | 

17. Heirs of proviſion are thoſe who ſucceed Hiers of 
to any ſubject, in virtue of a proviſion to the proviſion. 
inreſtiture, or other deed of ſettlement. This 
appellation is given molt commonly to heirs of | 
a marriage. Theſe are more favourably regarded Heirs of a 
than heirs by ſimple deſtination, who have on- marriage. 
ly the hope of ſucceſlion ; for heirs of a mar- 
nlage, becauſe their proviſions are conſtituted _ | 
by an onerous contract, cannot be diſappoint- cannot be 

1 | 5 . ed diſap- 
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pointed ed of them by any gratuitous deed of the fa- 


| by 2atut ther: and they may ſue him or his cautioner to 
C * RA . » 
8 e inc | - OTE | | — 
deeds; Purge in umbrances. or to make good their pro 


but the only a right of ſucceſſion, which is not deſigned 
fatben an to reſtrain the father from granting onerous or 


contract rational deeds, he continues to have the full 


| debt, power of ſelling the ſubject, Or charging it with 


debts, unleſs a proper right of credit be given 


| unleſs he to the heir by the marriage contract, e. g. if 


e exprely the father ſhould oblige himſelf to infeft the 
reſtrain | 


heir in the lands, or make payment of the ſum 
Provided againſt a day certain, or when the 
child attains a certain age, K. 45. 51.; or if 
the father ſhould be reſtrained from the con- 


+ himſelf. 


tracting of debt; for ſuch rights, when perfecdt- 
ed by infeftment, or ſecured by diligence, 'are 


effectual againſt all the poſterior deeds of the 
father, even onerous ; fee P. Falc. zo. No- 
thing but the hope of a right- is created to ſuch 
of the ſubſtitutes in a marriage-contract as are 
called after the iſſue of the marriage: For the 
parties contracting (the huſband and wife) are 
intereſted no farther than to provide their iſ- 
ſue of that marriage: As to the other ſubſtitutes, 
it is a ſimple deſtination, alterable at pleaſure. 
18. Though all proviſions to childern, by à 
marriage contract conceived in the ordinary 
form, being merely rights of ſucceſſion, are 
poſtponed to every onerous debt of the granter, 
even to thoſe contracted poſterior to the pro. 
viſions; yet, where a father executes a bond of 
ee roviſion to a child actually exiſting, whether 
| bibs ſuch child be the heir of a marriage or not, 2 
| dren ex- proper debt is thereby created, which, tho' it 
iſting. „„ . | be 


viſions, in the event of his death, 5. Dec. 1734, 
Fotheringham. Nevertheleſs, as their right is 


2 
1 


D BB bt OEChs 


. 


1 


Og 


be without doubt gratuitous, is not only effec- 
tual againſt the father himſelf and his heirs, 
but is not reducible at the inſtance even of his 
prior onerous creditors, if he was ſolvent at the 
time of granting it, 4 1. 1. 3. A father may, The fa- 
notwithſtanding a firſt marriage-contract, Tet- "h*r's _ 
tle a jointure on a ſecond wife, or provide the fn 
children of a ſecond marriage ; for ſuch ſettle- marriage- 
ments are deemed onerous ; but, where they contract, 
are exorbitant, they will be reſtricted to what 
is rational : and in all ſuch ſettlements, where 
the proviſions of the firſt marriage-contraQt are 
eneroached upon, the heirs of that marriage have 
recourſe againſt the father, in caſe he ſhould 
afterwards require a ſeparate eſtate, which may 
enable him to fulfill both obligations, 27. Jan. 
1730, Henderſon. „ | 

19. In marriage contracts, the conqueſt, or Proviſion 
2 certain part thereof, is frequently provided of con- 
to the iſſue ; by which is underſtood, whatever te. 0 
real addition ſhall be made to the father's e- contrad. 
ſtate during the marriage, by purchaſe or do- 
nation“. Conqueſt therefore mult be free, i. e. 
the debts muſt be deducted in the computa- 
tion. What the huſband ſucceeds to, during 
the marriage, as heir to an anceſtor, is not con- 
queit. As in other provitions, ſo in conqueſt, 
the father is ſtill fiar, and may therefore diſpoſe 
of it tor onerous or rational cauſes. Where p,,,;g,, 
heritable rights are provided to the heirs of a taken to 
marriage, they fall to the eldeſt ſon, for he is heirs. 
the heir at law in heritage. Where a ſum of 
money is ſo provided, the word heir is applied 
7 N 3 


* If a perſon ſells one eſtate and with the price there- 
of purchales another, it is not to be accounted conquelt, | 
7. June 1676, Dumferline. | | 


- 
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to the ſubie& of the proviſion, and ſo marks 


Provifon 
to bairns. 


vided equally among the children, if no di. 
tion cuts off the excluſive right of the legal 


Dict 2. 275. No proviſion granted to bairns 


them, in ſuch proportions as he thinks beſt; yet 


Different 

acceptati- 
ons of the 
word heir. 


but to the heir-male. Upon the ſame principle, 
if a ſuperior of lands ſhould afterwards acquire 
the property, or the proprietor any real Tight 


16. Dec. 1738, Campbell; except in extraordi- 


ral word heir, in all the poſterior ſettlements, ei- 


connected with it, ſignifies in dubio, not the 


out the executor. who is the heir in moyeables, 
K. 05. Where an heritable right is provided 
to the bairns or iſſue) of a marriage, it is di- 


viſion be made by the father; for juch deſtina- 
heir, F. 11. Jan. 1678, Kinloch, obſerved in 


ives a ſpecial right of credit to any one child, 
as long as the father lives: The right is grant- 
ed ſamiliae; ſo that the whole muſt indeed go 
to one or other of them ; but the father has a 
power inherent in him, to divide it among 


ſo as none of them may be entirely excluded, 


nary caſes, an inſtance of which, in a provl- 
ſion, even to the heir of a marriage, may be 
ſeen in K. 50. 1 . 

20. Tho' by the general term of heir, is un- 
derſtood, in the common caſe, the heir whom 
the law points out, yet where there has been an 
antecedent deſtination of a ſubject limiting the 
ſucceſſion to a certain number of heirs, the gene- 


ther of that ſubject, or of any other intimately 


legal heir, but the heir of the inveſtiture, Thus, 
if one, who has taken a right of lands to his 
heir-male, ſhould thereafter acquire a right of 
reverſion of theſe lands to his heirs indefiniteh, 
ſuch reverſion would go, not to the heir at lau, 


affecting 
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aecting them, ſuch poſterior acquiſitions would 

not deſcend to the heir of conqueſt, though _ 

they were purchaſed by the anceſtor, but to 

that heir to whom the firſt rights were pro- 

vided, 8. Jan. 1740, D. Hamilton. 5 
21. As, by the Roman law, no man could Subſtitu- 

name an heir, to his own heir who was paſt pu- on, 

zillarity, their ſubſtitutions were really no more 

man conditional inſtitutions; which meant on- what by 

u, that if the inſtitute either could not, or was the Ro- 

:0t willing to take the ſucceſſion, the ſubſtitute an 4; 

might; but, where the ſucceſſion was actually 

aken up by the inſtitute, it devolved, after 

his death, on his own heir, and not on the 

ubſtirute. With us, clauſes of ſubſtitution, what by 

when inſerted in tailzies, have been always un- 

leritood to give the ſubſtitute a right, at what | 

ume ſoever the inſtitute died, guandocungue de- 

fecrit, although he had taken the ſucceſſion be- 

fore his death: And ſubſtitutions in teſtaments, 

14. July 1681, Chriſtie, marriage-contracts and N 

bonds, Harc. 370. — 17. Nov. 1747, Anderſon, 

—26. June 1634, Keith, are allo governed by 

e lame rule; unleſs it be preſumeable, from 

ſpecial circumſtances, that no more is intend- 

ad by the parties, than a conditional inſtitu- 

y wn, Harc. 390. —T. 23. Feb. 1697, Dickſon ; 

jet lee Dirlet. Doubts, voce, Subſtitution in Lega- 

den. A ſimple ſubititution gives the lubſtitute it is either 
s more than the hope of ſucceſſion, /upr. $ 9. ; imple, 

bu, where a prohibition is adjected, that no or guard- 


Y (ed ſhall be done to hurt it, the inſtitute can- d "il 45 
1 nut dilpoſe of the ſubject, unleſs for onerous, Pre! : "A 
le, Tat leaſt rational caules, 8. July 167 3, e Ag 


4 prohibition is implied in the ſubſtitution of 
| Sh nr— children 
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children mutually to one another, New Cal, 


| 4. 1 5 
Proviſion ” 22. A clauſe of return is that by which a 
of return; ſum in a bond, or other right, is, in a certain 

event, limited to return to the granter himſelf, 
its effects. or his heirs. When a right is granted for one. 
rous cauſes, e. g. a bond for borrowed money, 
the creditor may defeat the clauſe of return, 
even gratuitouſly ; becauſe ſuch clauſe is preſu. 
med to proceed merely from his own good: will, 
and fo is of the nature of a ſimple deſtination, 
28. Jan. 1737, Roberiſon : But, where the ſum 
in the right flows from the granter, as in bonds 
of proviſion, donations, tc. or where there i; 
any other reaſonable cauſe for the provition of 
return in his favour, the receiver cannot dil. 

_ appoint it gratuitouſſy, 31. Jan. 1679, Drum 
mond, Yet, ſince he is fiar, the ſum may be 


either aſſigned by him for an onerous cauſe, or 


affected by his creditors; nay, he may ſue 


payment, without giving fecurity that the te. 


for 


turn ſhall be made effectual, ſince his faith was 


truſted at granting the right, unleſs he be #7 


gens ad inopiam, 10. Fune, 1747, Beaiſon. 


All heirs | 
repreſent perſona cum defuntto, and ſo repreſents the 


the decea* ceaſed univerlally, not only in his rights, bul 


23. An heir is, in the judgment of law, eaden 


de 


work rol in his debts: In the firſt view, he is laid to 
heir adive ; in the ſecond, paſſive. From thi 


except 
Heirs ſab- genera 


| rule are excep:ed, heirs ſubſtituted in 


ſtituted in ſpecial bond, 3. July 1666, Fleming ; and eie 
a bond, or ſubſtitutes in a diipoſition onnium bonoru 


heirs of 
proviſion. 0 


1745; 
univerſal legacy, which does not ſubject t 


take eſſect at the granter's death, 5. J. 
Mercer; for ſuch ſubſtitutes are conſide 


ed as ſingular ſucceſſors, and their right 1 
2 


gal 


lion, 
lable 
tion 
beir! 
hom 
25. 
{0 lus 


atee ultra valorem. But heirs-male, or of tail- 
zie, tho? their right be limited to ſpecial ſub- 
jets, are nevertheleſs liable, not merely to the 
extent of the ſubject entailed or provided, but 


univerſal repreſentation of the granter. 
24 The heir of line is primarily liable for, 


tors before any other can be ſued. Next -to 
him, the heir of conqueſt ; becauſe he alſo ſuc- 


rights which his anceſtor had acquired by ſin- 
cular titles. Then the heir-male, or of a mar- 
rage; for their propinquity of blood ſubjects 


for that realon, is not liable till all the reſt 
be diſcuſſed, except for ſuch of the anceſtor's 
debts or deeds as relate ſpecially to the lands 
railzted as to which he is liable, even before 
the heir of line, Sz. 3. 5. 17. Heirs portioners 
are liable, pro rata, for their anceſtor's debts ; 
but, it any of them prove inlolvent, the cre- 
ditor may, after diſcuſſing her, inuit for ber 
inare againſt the reſt, Dirl. 10. who will be 
lable, not indeed in ſolidum, but to the extent 
ot the benefit accruing to ihem by the ſuccel- 


tir who is more directiy liable; in retpect bt 
vom he is not co heir, but creditor, 3.4. 10. 

25. Before an heir can have an active titie 
o lis anceſtor's rights, he mutt be entered 
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in ſolidum 5 becauſe ſuch rights are deſigned to 
carry an univerfal character, and fo inter an 


The order 


ceeds to the univer/itas of the whole heritable 


them more directly than any other heir of tail. | 
zie, who may poſſibly be a ſtranger, and who, 


| l 7 in which 
the debts of his anceſtor; for he is the molt heirs an 


proper heir, and fo muſt be diſcuſſed by credi- liable. 


lon, F. 21. June 1698, White. Where an heir Relief a- 
liable fſubjdiarie, pays the anceitor's debt, ac- Mong 
non of relief is competent to him againit that heirs. 
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by ſervice and retour. He who is entitled tg 
enter heir is, before his actual entry, called ap. 
hers, Parent heir. The bare right of apparency car. 
thei pri- Ties certain privileges with it. An apparent 
vileges. heir may defend his anceſtor's titles againſt 
| any third party who brings them under chal. 
lenge, 19. Jan. 1627, L. Rin. Tenants 

may lately pay him their rents; end after- they 

have once acknowledged him by payment, le 

may compel them to continue it, Gilm. ga. 

The older deciſions conſidered the rents not le: 

vied by an apparent heir, who was entered into 
poileſlion, as his property; inſomuch, that 


Apparent 


they might not only be affected, during his like, 
by the diligence of creditors, but even confirm. b 
ed, after his death, by his executors. Thereal. 
ter, it was adjudged, that, though apparency b 
be a title of poſſeſſion, the rents which the heit \ 
did not really receive, and to which he had 
made up no right by entry after his deatb, y 
were from the neceflity of law, in hereduat: p 
gacente of the perſon laſt infeft, Harc. 71; but M 
| our judges have, by Nero Coll. 181. returned to ec 
the firit doctrine, that the rents not uplitted by l 
the apparent heir belong to his executors, ub. tt 
on this principle, that the heir's right to them el 
ariles, %% jure, from his title to poſſeſs, aud h: 
not from his actual poſſeſſion. ex 
Jus dkli- 26. As an heir is, by his entry, ſubjeQel W; 
Lean, univerſally to his anceſlor's debts, apparen ei 
heirs have therefore a year (( annus deliberand ot 
allowed to them from the anceſtor's deceae B. 
to deliberate whether they will enter or nd 
tit. C. de jure delib. ; till the expiring of vic * 
though they may be charged by creditors ' 4 
enter, they cannot be ſued in any proce be 


founde 


1 


Tit. 8. 


ſounded upon ſuch charge 8 Though declar 
tory actions, and others which contain no 
ſonal concluſion, may be purſued againſt the 
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apparent heir without a previous charge, ac- 


a- protects 
r. the heir 
from ſuits 
for a year, 


tion does not lie, even upon theſe, within the 


year, if the heir cannot make the proper defen- 
ces without incurring a paſlive title, 26. June 
1657, Deuar: But judicial ſales, commenced 
againſt an anceſtor, may be continued upon a 


citation of the heir, without waiting the year 
of deliberating, by ſpecial act of ſederunt, 23. 


Nev. 1711, § 5. This annus deliberandi is com- 
puted, in the caſe of a polthumous heir, from 
the birth of ſuch heir. An apparent heir, who, 
by immixing with the eſtate of his anceſtor, 1s 
as much ſubjected to his debts as if he had en- 


An appa- 
rent heir 


immixing 


loſſes his 


tered, can have no longer a right to deliberate jus aelibe- 


whether he will enter or not, Dirl. 450. 

27. Ihe apparent heir may, even after this 
year is expired, ſue havers, i. e. cuſtodiars or 
polieflors, tor exhibition of all writings pertain- 
ing to his anceſtor, and alſo of all deeds grant 
ed by him, whether to thole of his own fami- 
ly, or to ſtraugers, Br. 112.; that he may 
thereby be enabled to balance his anceſtor's 
etate with his debts. An apparent heir, who 
has renounced the ſucceſſion, cannot ſue for 


randi.. 


An appa- 
rent heir 
may pur- 


ſue exhibi- . 


on even 
after the 
year. 


exhibition againſt that creditor at whole ſuit he 


was charged to enter heir; becauſe his renun- 
elation upon the charge imports an approbation 


or the charger's right, Jan. 1721, Richardſon : 


But ſuch renunciation does not exclude exhibi. 
* 


annus deliberandi, is not perſonal to the heir, but may 


s Ns . tion 
* The objection that diligence was uſed within the 


be pleaded by creditors having an intereſt in it, New 


Call. 2. No. 76. 
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tion againſt any other creditor ; its effect being 
reſtricted to the ſpecial debt which was the 
ground of the charge, 8. Jan. 1675, Waird, 
For other privileges of apparency, 2. 6. 23.— 

2. 9. 33.—2. 12. 27. 5 LE 
Service of 28, All ſervices proceed on brieves from 
| heirs, - the chancery, which are called brieves of in. 
queſt, and have been long known in Scotland, 
proceeds St. R. III. c. 1. The judge to whom the brief 
on a brief, js directed is required to try the matter by an 
inqueſt of fifteen ſworn men; which inqueſt 
cannot ſit till fifteen days after the brief has 
; been proclaimed, 1503, c. 94. at the market- 
= croſs of the head-borough; fee & 2g. And 
this proclamation to all and ſundry, ſuper- 
ſedes the neceſſity of citing any particular per. 
ſon as party to the ſervice. The inqueſt, if 
they find the claim verified, muſt declare the 
claimant heir to the deceaſed, by a verdict or 
ſervice, which the judge mult atteſt. The brief 0 
which is Of inqueſt was from the beginning retourable, 


a — Wer . 


— — 


D 


— 


| — 


| retour- 3. . it behoved the judge to return the brief, - 
! able. with the ſervice proceeding on it, to the chan- 5 
| cery, arg. St. KR. III. c. 1. § 3.; but it would d 
| appear, that from that period to the year 1550, 'F 
| the obtainer of the brief got the ſervice deliver- fa 
| ed to him, either by the judge or by the chan- 
cery; for many of our oldelt families have at de 

this day in their keeping the authentic ſervices 10 

of their anceſtors, with the ſeals of the inqueſt $i 

appended to them. And hence, a principal ſer- {ul 

vice dated before 1550, was ſuſtained, tho! there thi 

had been no evidence of its having been re— of 

toured to the chancery, 17. Feb. 1024, Lord the 

Elphing /ton. But, from that time, no ſervice " 

nas becn deemed complete, till it be retoures ma 


F. 2. 
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＋. 2. Feb. 1698, Mackinteſh ; after which, the 


heir ſerved may, on his application, get an 
extract thereof from the chancery ; but the 
ſervice is complete, tho? ſuch extract ſhould 
not be demanded. The brief of mortanceſtry Brief of 
(de morte anteceſſoris ) was the ground of a pro _ 
per action, and related to the particular caſe _ 
where the heir was excluded from the poſſeſ- 
ſion of the lands by the ſuperior, or other perſon 
pretending right to them, whom therefore it 
was neceſſary to call as a party to the ſuit, K. 
M. L. 3. c. 28. et ſeqq—, Ait. c. 52. 5 

29. The ſervice 66 heirs is either general, or General 
ſpecial. A general ſervice veſts the heir in the ſervice. 
right of all heritable ſubjects, which either do 
not require ſeiſin as reverſions, bonds ſeclu- 
ding executors, heirſhip- moveables, Ye. or 
which have not been perfected by ſeiſin in the 
perlon of the anceſtor, as diſpoſitions, heritable 
bonds, c.; but it can carry no right clothed 
with infeftment, not even the perlonal obli- 
gation contained in a right of annualrent on 
which ſeiſin had followed, ſo as to be a title to 
demand payment from the debtor, Jan. 1729, 
Lord Halterton. The brief on which a general 
ſervice proceeds, may be directed to any judge- 
ordinary, 6. March 1630, L. Caſtyben, and muſt 
be proclaimed in the juriſdiction where it is 
to be ſerved. A ſpecial ſervice, followed by 1 
lain, veſts the heir in the right of the ſpecial ſervice. 
ſubjects i in which the anceſtor died infeft; and 
the brief mult be directed, either to the ſheriff ſometimes 
ot the county, or bailie of the borough where commit- 
the ſubjects lie; or, by ſpecial warrant of the a. 
court of ſeſſion, to delegates, generally the? 
macers of the ſeſſion, to whom the court, 

caſes 
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caſes of difficulty, join one or two of their 
own number, as aſſeſſors. The proclamation 
of this brief muſt, in all caſes, be made at the 
head- borough of the juriſdiction where the lands 
lie. The ſtyle of all brieves, whether a ge- 
neral or a ſpecial ſervice be intended, is the 
ſame, and contains ſeven diſtin&* heads, which 
the inqueſt is commanded to anſwer. Where 
the heir claims to be ſerved in ſpecial, all of 
them muſt be anſwered ; but, in a general ſer- 
vice, the inqueſt anſwers only the two firſt, 
Heads of 30. The two queſtions to be anſwered in a 
| the brief general ſervice are, firſt, Whether the anceſ- 
anſwered tor died at the peace of the Sovereign? This 
| ==" inquired into, on account of the fiſk ; for, 
vice. where one dies in rebellion, his whole eſtate for- 
feits to the crown; but the affirmative is pre- 
ſumed, unleſs actual rebellion be proved. Re- 
bellion, in conſequence of a denunciation upon 
letters of horning, is no bar to the ſervice, 
21. Nov. 1626. Seaton. The ſecond queſtion is, 
Whetlfer the claimant be the next and lawful 
heir to the deceaſed? The legitimacy is pre- 
ſumed ; but the propinquity muſt be proved, 
either by witneſſes, or, it it be remote, by pro- 
per evidence in writing, The particular de- 
grees, by which it is connected, ought to be 
ipecially ſet forth in the claim and ſervice, 22. 
July 1629, E. Caffils, That degree which is 
proved, is preſumed to be the neareſt, unleſs 
the proof of a nearer be inſtantly offered; and 
the remoteſt degree excludes the crown's right, 
as ultimus heres. 5 
Heads in 31. In a ſpecial ſervice, the claimant muſt 
a ſpecial prove, upon the firſt head above mentioned, 


ſervice, the precile time of the anceſtor's death, that 
2 4M 
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it may be known how long the lands have been 
in non: entry; and that the deceaſed ſtood infeft 
at his death, in the lands contained in the claim, 
which is inſtructed by his ſeiſin. The follow- 
ing five heads are alſo inquired into in a ſpecial 
ſervice. 1. Of what ſuperior the lands are held in 
capite, or immediately. 2. By what manner of 
holding. 3. What their extent is, both old and 
new. This laſt ſervice to fix the rate' of the ſu- 
perior's caſualities, which is governed by the 
new extent; and perhaps was alſo intended to 
aſcertain the heir's proportion of public ſubſi- 
dies, which, till 1649, was regulated by the old 
extent, 2. 5. 16. As the non-entry, due out of | 
the lands formerly holden ward of the crown, 
s now proportioned by the valued rent, the 
late act for aboliſhing ward-holdings provides, 
that the valuation ſhall alſo be inferted in the 
retours of ſuch lands. 4. Whether the claim- 
ant be of lawful age. This head was formerly 
neceſſary in ward holdings, in which the ſupe- 
tor was not bound to enter the heir, while he 
vas minor; but now, that ward-holdings are 
aboliſhed, the queſtion muſt be always an- 
lrered in the affirmative. The laſt head, in 
viole hands the fee has been ſince the ai- "a 
ceſtor's death, ſerves to ſhew whether non- 13 
entry be due; for if the lands have been poſ- _ 
led by a tercer or literenter, it is excluded, 
„ 20. | 5 | 
32. It an heir, doubtful whether the ſtate Entry of 
ak his anceſtor be ſufficient for clearing his an heir by | 
lebts, ſhall, at any time within the annus deli. inventory 
krandi, exhibit upon oath full inventory of 
4 il bis anceſtor's heritable ſubjeQs, to the clerk 
the ſhire where the lands lie; or, if there is 
| e "Th 
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no heritage reguiring ſeiſin, to the clerk of the 

ſhire where he died; and if, after the ſame is 

ſubſcribed by the ſheriff or ſheriff depute, the 

_ clerk, and himſelf, and regiſtered in the fheriff'; 

books, the extract thereof ſhall be regiſtered 

within forty days after expiry of the annus de. 
liberandi in the general regiſter appointed for | 


| 

that purpoſe, his ſubſequent entry will ſubje& | 

Him no farther than to the value of ſuch inven. 

toiy, 1695, c. 24.3 borrowed from J. 22. 8 2.3. F 

4. C de jure delib. If the inventory be given up ill * 

and regiſtered within the time preſcribed, the 

heir may ſerve on it, even after the year, . II. 1 

Lieb. 1708, Mackay. 3 | l 

Creditors 33. There is good ground to conclude, both 3 

Ne from the rubric and tenor of this ſtatute, that MI * 

ell mation it was deſigned, not to deprive creditors of the d 

ot the in Tight of making the moſt of their deceaſed debt. Wil © 

ventory or's eſtate, but merely to fave the heir from an aq 

by wit- univerſal repreſentation. Creditors therefore 0 

neſſe. . . > « | ſta 
aare not obliged to acquieſce in any preſumed 

value that may ariſe from the eſtimation of bo 

witneſſeſs ; but, if they be real creditors, 16% *** 

c. 17 may bring the eſtate to a public ſale, if e 

order to diſcover its true value; fince an eltats - 


is a:wiys worth what can be got for it. 12. Ju) * 


An heir 1738, heirs of I. Glenakindy. An heir by inven 

by inven- tory. as he is, in effect, a truſtee for the cred: to e 
to: y is a tors, muit account for that value, to which thi hb 
truitee eſtate may have been improved ſince the deat XP) 
for the ol the anceſtor, 6 Jg 1727, Aikenhead ; u 3 
ereditors. Ok the anceſtor, 6 Fuly 1727, Aikenbead ; * 


he muſt communicate to all the creditors ti we 
eaſes he has got in tranſacting with any one e | 


them, Dec. 1725, Aikenhead. He may, ups "6 
a ſale, pay the price to the creditors who fir *y 


apply, June 1733, Veitch ; but a — 
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cree obtained by one creditor, finding the heir 
liable to the extent of the inventory, gives him 
no preference over the others, while the ſubje& 
is in medio, 28. Nov. 1738, cred. of Crichen 

34. Practice has introduced an anomalous Entry 
fort of entry, without the interpoſition of an PO ot 
inqueſt, by the fole conſent of the ſuperior, who, PRE aan 
if he be ſatisfied that the perſon applying to /az. 
him is the next heir, grants him a precept (call. 
ed of clare conſtat. from the firſt words of its 
recital), commanding his bailie to infeft him in 
the ſubjects that belonged to his anceſtor. 

Theſe precepts are, no boubt, effeQual againſt _ 

the ſuperior who grants them, and his heirs; 

and they may, when followed by ſeiſin, afford 

a title of preſcription: But, as no perſon can 

be declared an heir by private authority, they 

cannot bar the true heir from entering after 

twenty years, as a legal entry would have done. „ 
Of the ſame nature is the entry by haſp and Entry by 
ſtaple, commonly uſed in burgage tenements of haſp and 
houſes, by which the bailie, without calling an ſtple. 
inqueſt, cognoſces or declares a perſon heir up- 

on evidence brought before himſelf; and, at the 

lame time, infefts him in the ſubject, by the 

[ymbol of the haſp and ſtaple of the door. How 

far charges given by creditors to apparent heirs 

to enter, ſtand in the place of an actual entry, ſo 

as to ſupport the creditor's diligence, has been 
Eplamed,. 2. 13. 1 ö“A; 

34. A ſervice, proceeding on a claim as next ꝓhe fer. 
and lawful heir, carries all the ſubjects deſcen- vice muſt 
dible to an heir at law, that have not been li- deſcribe 
mited by any entail; but it carries no right the ſpecial 
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provided to a certain order of heirs, even tho? charles * 
the claimant ſhould, by the failure of the prior claimant. 


members 


cludes a 
general 
one of the 
ſame kind. 


In what 
caſes ſer- 


vice is not 


required, the higheſt dignity; 
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members of tailzie, happen to be alſo heir of 


proviſion; for he ought to have claimed as heir 


of proviſion; and the ſervice muſt be reſtricted 
to the claim laid beſore the inquelt, and the e. 
vidence brought in ſupport of it, 21. July 1738, 
Edgar: In all ſucceſſion therefore by provition, 
in which the heir of line comes alſo to have 
right as heir of proviſion, by the death of the 
prior members of entail, he ought to be 
deſcribed in the ſervice by that particular cha. 


racter under which he claims. 


A general ſer. 


vice cannot include a ſpecial one; fince it has 
A ſpecial no relation to any fpecial ſubject, and carries on- 
ſervice in- ly that claſs of rights on which ſeiſin has not 
proceeded ;_ but a ſpecial ſervice implies a gene. 
ral one of the ſame kind or character, and con- 


* 


ſequently carries even ſuch rights as have not 


been perfected by ſeiſin; for, if the verdid's 
returning an anſwer afrmative, to the two hilt 
heads of the brief, veſts thoſe rights in the 
heir, their anſwering them jointly with the 0 


ther five heads 
effect. 


of the brief, mult have the ſame 


36. Service is not required to eſtabliſh the 


guinis. 


heir's right in titles of honour, or offices of 
for theſe deſcend ure /at- 
As the bare right of apparency entitles 


an heir to continue his anceſtor's poſſeſſion, a! 


heir may, even without a ſervice, not only le- 


vy the rents of a land eſtate, but enjoy a tack, 
or any other temporary right belonging to [is 
anceitur: But, though the property of the 
rents of the anceſtor's eſtate is now adjudged 
to belong to the apparent heir, ſupr. 9 25. U 
would feem that the right of apparency cauno 


make him proprietor of tacks, or other {ucl 


1 


heritab! 
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heritable rights belonging to his anceſtor; and 
conſequently, it may be doubted whether he 
can aſſign ſuch tack to another, more than he 
can convey his anceſtor's land tate; for it is 
the proprietor alone who has a right to aſſign. 
A child who is nmminatim 'wihitirated in a bond 
to his father, needs no ferv2ce for proving that 
the creditor is dend: hüt where a bond is taken 
to one and the heirs of tis body, whom failiag, to 
2 lu\ſtitute, a lervice muſt be obtained by the 
ſub{titute, for proving that the heirs called be- 
fore him have failed, S, 3. 5. 6. No right 
clothed with infeftment can, in any cafe, be 
traulmitted to ſubſtitutes without ſervice, ; 
37. A ſpecial fervice does not carry, out of 


Peck | OE on oe 
the hered:tas facens of the deceaſed, the ſpecial muſi <P 


. ſubjects in which he died infeit, until the heir comple- 

$ complete it by ſeiſin. Where the lands hold ted by ſei- 

U o the crown, the chancery iſſues precepts for ſin. 

le nicfting the heir, which mult be directed to 

* the therilt of the thire. In lands holden of a What it 

ne aß ject, the heir may, in place of the former te- the ſape- 
dious method of running precepts againlt the ſu- rior ſhall 

he perior, Hope Min. Pr. 55. obtained a warrant retuſe to 

of Hon the feltion, for letters of horning to charge n 

ate the luperior to receive him, 20. Ges II. e. 50. 

les Where che ſuperior is not binielt encred, ſuch 

K charge would be inept; in that calc therefore. 

e. 


the heir mut, in terms of 1474. c. 58. charge 
me ujerior to obtain himleif entered, within 
lorty days, in the ſuperiority, that fo he ma 
Vein a capacity of entering his vaſtal, under 
the penalty of loſing his right for life. It 
lie luperior retuſe to obey either ot thele char- 
bes, the next ſuperior, vs coming in his place, 
(lupplendo vices ), nia y be compelled at the ſuit 
| S | Or 


Paſſive 
titles in 
heritage. 


Geſtis pro 
hereat ; 


de adg. vel amit. her. Behaviour as heir is in- 


ſrom 


what fads ter the death of the anceſtor, either by him- 


inferred. 


an act in obedience. f 


ſtor's eſtate without entry, ſubjects himſelf 


to the deceaſed, to which he himſelf might have 
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of the heir to infeft him; and thus the heir may 


proceed againſt all the intermediate ſuperiors be- 


tween him and the Sovereign, againſt whom a 
charge is both improper-and unneceſſary; for the 
crown refuſes none; ſee Dallas's Styles, p. 234. 
The ſuperior, thus entering his ſubvaſſal's heir, 
loſes none of the caſualities falling by his im. 
mediate vaſſal ; ſeeing what he does 1s merely 


38. An heir, by immixing with his ance- 


to his debts, as if he had entered; or, in our 
law-phraſe, incurs a paſſive title. The only 
paſſive title by which an apparent beir becomes 
liable univerſally for all his anceſtor's debts, 
is ge/tio pro herede, or his behaving himſelf, 
ſo as none but an heir has right to do, J. 20. pr. 


ferred, from the apparent heir's intromiſſion, af. 


ſelf, his tenants, or factors, with any part of 
the lands or other heritable ſubject belonging 


completed an active title by entry; even with 
heirihip moveables, which, in the doctrine of 
ſucceſſion, are conſidered as heritage; or witl 


the title deeds or other writings of the deceaſed. | 


It is inferred without actual intromiſſion, by 
the heir's conveying to a third party, or cven 
granting ditcharges of rents or otner tubje&s 
to which he might have ſucceeded as heir, or 
by his coulenting to the conveyance of ſuch 
ſubjects; ice 10. Feb. 1042, Fohn/ton. But his 
bare renunclation of the fuccetiion, in favou 
of another, docs not inter it; becaule nothing 

| | EE i 


FFV 


heir's intromiſſion be by order of law, e. g. cluded. 


the intromiſſion is ſmall, unleſs an intention to other ca- 


N m . 


is thereby tranſmitted to the receiver hurtful to 
the creditors, 5. July 1666, Scot. f 
39. This paſſive title is excluded, if the How ex- 


intromiſſion with heirſhip-moveables in conſe- 
quence of confirmation; or if it be founded 
on ſingular titles, and not as heir to the de- 
ceaſed; e. g. if he has intermeddled with the 
heirſhip,” as donatary from the crown to the 
ſingle eſcheat of the deceaſed, or if he has le- 
ried the rents of his anceſtor's eſtate, in virtue 
of an adjudication againſt it, to which he him- 
ſelf had acquired a right. This laſt defence 
was always ſuſtained, tho? the adjudication had 
proceeded on a bond granted by the heir him- 
ſelf; till the Lords declared, by Act S. 28. 
Jeb. 1662, that intromiſſion by the heir, in vir- 
tue of an adjudication founded on his own 
bond, ſhould infer a paſſive title. And it is A ſpecial 
now enacted, by 1695, c. 24. that an apparent ſort ow. 
heir's purchaſing any right to his anceſtor's CNY 
eſtate, otherwiſe than at a public roup (auction), 
or his poſſeſſing it in virtue of rights ſettled in 
the perſon of any ſuch near relation of the an- 
ceſtor, to whom he himſelf may ſucceed as 
heir, otherwiſe than upon purchaſe by public 
ale ſhall be deemed behaviour as heir. 5 
40. Behaviour as heir is alſo excluded, where in hae 


defraud the anceſtor's creditors be preſumeable ſes is be- 
from the circumſtances attending it, 6. Nov. haviour 
1622, L. Dundas. Neither is behaviour infer. <*<luded. 
red againſt the apparent heir, from the pay- | 
ment of his anceſtor's debt, which is a volun- 

ary act, and profitable to the creditors ; nor by 

lis taking out of brieves to ſerve; for one 

; . may 
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may alter his purpoſe, while it is not comple. 
ted; nor by bis aſſuming the titles of honour be. 
longing to his anceſtor, or exerciſing an ho. 
norary office hereditary in the family; for theſe 
are rights annexed to the blood, which may 
be uſed without proper repreſentation, Hare. 
31. But the exerciting an heritable office of 
profit, which may paſs by voluntary convey- 
ance, and conſequently is adjudgeable, 2. 12. 3. 
may reaſonably be thought to infer a paſlive 
title. Laſtly, as paſſive titles have been intro. 
duced, merely for the ſecurity of creditors; 
therefore, where queſtions concerning beha- 
viour ariſe among the different orders of heirs, 
they are liable to one another no farther than 
in valorem of their ſeveral intromiſſions, 20, 

Nov. 1030, Pride. 41 8 
The paſ- 41. Another paſſive title in heritage, may 
8 be incurred by the apparent heir's accepting a 
tio heredi. gratuitous right from the anceſtor, to any part 
tatiu. of that eſtate to which he himſelf might have 
ſucceeded as heir; and it is called praccepti 
bei editatis, becauſe it is taking of the ſuc- 
ceſſlion by the heir before it opens to him by 
the death of his anceſtor. If the right be o- ? 
nerous, there is no paſſive title; but its one- uni. 


roſity muſt be proved otherwiſe than by tle be! 

afſertion of the granter in the recital : If the WW ſuc, 

conſideration paid for it does not amount to its Bll ich 

full value, the creditors of the deceaſed may WI heir 

reduce it, in ſo far as it is gratuitous, upon the Wi righ 

ſtatute 1621; but ſtill it infers no paſſive title. Wi cur; 

Tho? the right accepted of be granted to ful 

fil a marriage contract, it is not, for that rea- 

ſon, to be deemed onerous; for the heir of 4 . 
ght t 


t 


mattiage has only a right of ſucceſſion, ſubjed 
— 
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to the payment of the father's debts, 22. Feb. 
1681; 0 5 . LEN 
42. The heir incurring this paſſive title is 
no farther liable, than if he had at the time of 
his acceptance, entered heir to the granter, 
and ſo ſubje&ed himſelf to the debts that were 
then chargeable againſt him; but with the po- 
ſterior debts he has nothing to do, not even 
with thoſe contracted between the date of the 
right, and the infeftment taken upon it, Feb. 
1721, L. Aldy ; and he is therefore called ſuc- 
for titulo lucrative poſt contractum debitum. Not 
only immediate, but mediate apparent heirs, 
may be ſubjected to preception. Thus, an 
eldeſt ſon of an eldeſt fon incurs it, by accept- 
ing an heritable right from his grandfather ; 
becauſe the accepter is, by the neceſſary courſe 
of law, alioqui ſucceſſarus to the granter, though 
not immediately: But a right granted by one 
brother to another, or by a father to his daugh- 
ter, does not infer it, tho? the ſucceſſion ſhould 
at laſt open to the grantee ; becauſe the gran- 
c- er might have afterwards had iſſue, which 
by WH vould ſucceed preferable to the grantee. 
0- 43. Neither of theſe paſſive titles take place, In 


1C- unlels the ſubject intermeddled with or diſponed theſe two 
the be ſuch as the intromitter or receiver would Paſſive ti- 


ſucceed to, as heir : Hence, an heir of provi- 
lon, immixing with heirſhip-moveables, or an 
ber of line intermeddling with, or accepting a 
ht to ſubjects provided to ſpecial heirs, in- 
curs no paſſive title. In this alſo, theſe two 

VVV paſſi ve 
A paſlive title is not inferred by acceptance of a 
ght to moveables ; becauſe the heir is not alioqui ſuc- 
&uru in moveables, Feb. 7. 1679, Hamilton. 


tles agree; 
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paſſive titles agree, that the intromiſſion in both 


muſt be after the death of the anceſtor; for 

there can be no fermini habiles of a paſſive title, 

| while the anceſtor is alive. But, in the follow. 

in what ing reſpects they differ: 1. Geſtio pro haerede, 

they dif- being a vicious paſſive title founded a 

fer. g 4 paſſive title founded upon a 

quaſi-delict, viz. intromiſſion without the or- 

der of law, cannot be objected againſt the de. 

linquent's heir, if proceſs has not been litiſcon. 

teſted, while the delinquent himſeif was alive, 

4. 1. 40. 3 whereas the ſucceſſor tiluls lucratros 

is, by the acceptance of the diſpoſition, under- 

ſtood to have entered into a tacit contract with 

the granter's creditors, by which he undet- 

takes the burden of their debts; and all ac- 

tions founded on contract are tranſmiſſible a. 

gainſt heirs. 2. The right accepted by the /uc- 

ceſſor titulo lucrativo, gives him an active title, 

whereby procels of relief is competent to him 

againſt the executors of the anceſtor, for ſuch 

of the moveable debts as he has paid ; whereas 

he who behaves as heir, not being heir active, 

has, in Lord Stair's opinion, no title in ſtrict 

law (though that rigour may be ſoftened by 

Equity, Sz. 3. 6. 19.) to ſue for relief, either a 

ainſt the executors, or any other heir who 

may be liable before him, unleſs he has taken 

care to get an aſſignation from the creditor up- 

on payment: But this does not bar him from 

the benefit of diſcuſſion, which is an excep- 

tion or defence, and ſo requires no active title. 

Propon- 44. An apparent heir, who is cited by tle 

ing defen anceſtor's creditor in a proceſs for pay mem, 

ces againſt jf he offers any peremptory defence againl 

e be debt, incurs a paſſive title; for he can habt 
tor's debt, ee 3 8 

no intereſt to object againſt it, but in the * 

_ ractel 
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rafter of 1 11. Feb. 1713, Lundy. "th the 

ſame manner, the heir's not Tenouncing upon a ae 
charge to enter heir, infers it: But the effect of upon a 8 
both theſe is limited to the ſpecial debt purſued charge to 
for, or charged upon; for the deeds from enter, are 
which ſuch repreſentation is inferred, being ee at 
private, can operate only in favour of the ſpecial ane 
creditor at whoſe ſuit the proceſs or charge 

is raiſed. This paſhve title, which is inferred 

from the heir's not renouncing, has no effect 

till decree paſs againſt him; and even a re- 
nunciation offered after decree, if the decree be 

in abſence, will entitle the heir to a ſuſpenſion 

of all diligence againſt his perſon and MN 
competent upon his anceſtor's debts. 

45. By the principles of the feudal law, an and enter. 
heir, when he is to complete his titles by pe- i ing to a 
cal ſervice, muſt neceſſarily paſs over his im. more re- 
mediate anceſtor, e. g. his father, if he was eee, 
not infeft; and ſerve heir to that anceſtor who N 
was laſt veſt and ſeiſed in the right, and in 
whoſe haereditas jacens the right muſt remain, 
till a title be connected thereto from him. As 
this bore hard upon creditors, who might think 
themſelves ſecure in contracting with a perſon 
whom they ſaw for ſome time in the poſſeilion 
ot an eſtate, and from thence conclude that it 
vas legally veſted in him, it is therefore provi- 
ded, by 1695, c. 24. that every perſon, pal- 
ing over his immediate anceitor who had been 
three years in pottethon, and ſerving heir, or 
ucceedivg by adjudication on his own bond to 
oe more remote, {hall be liable for the debts 
and deeds of the perion interjected, to the va- 
ue of the eſtate to which he 1s lerved. This 
latute being correctory of the tcudal maxlins, 


has 


Reduction #4 | | - 
by the heir neſs of mankind, while under ſickneſs, and ci 


ex capute the importunity of friends in that conjuncture, 
has declared that ail deeds affecting heritage, it NC 


eddi. 


jor, it ſuch a device, which is in the power cf 


perly oppoled to deathbed is /iege pouſtie, b 


* 
7 
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has been ſtrictly interpreted, ſo as not to extend 


Of Succeſſion in 


to the gratuitous deeds of the perſons interjed. 


ed, K. 74.; nor to the caſe where the interject. 


ed perſon was a naked fiar, and poſſeſſed only 


civilly, through the liferenter, 25. June 1745, 
Bogle. It an heir, in place of completing his 
titles, by adjudging upon his own bond, or by | 
entering to his remote predeceſſor, which are 
the only caſes expreſsly guarded againſt by the 
ſtatute, ſhall poſſeſs the lands in the bare right 
of apparency, it has been found, once and 
again, that the penalty of the act does not reach 
him, 8. Jan. 1736, Lady Ratter,—New Cal. 
121. No. 1. ; but this point is ſtill called in 
queltion, perhaps not without ſome reaſon; 


every heir, ſhall effectually ſecure againſt a pal. 
five title, the intention of the ſtatute may be 
utterly deteated. | 


40. Our law, from its jealouſy of the weak- 


they be granted by a perſon on deathbed, (.. 
atter contracting that ſickneſs which ends in 
death), to the damage of the heir, are inclicc- 


tual, K. M. J. 2. c. 18. § 7. et jeqq. except whele 4 
the debts of the granter have laid him under cap: 
a necellity to alien his lands, Sr. Gul. c. 13. 9% cir 
As this law of deathbed is founded lolely pro. 
the privilege of the heir, deathbed dee rem, 
when conlented to by the heir, are not redu to th 
cible, K. M. I. 2. c. 18. $ 16. Ihe term pro vpe 


which is underſtood a ſtate of health; and! 


gets that name, becauſe perſons in health by 
| . -J 
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the /egitima potęſtas, or lawful power of diſpo- 

ſing ot their property at pleaſure. _ * 
47. The two extremes being proved, of the M5 oma 

granter's ſickneſs immediately before ſigning, 3 

and of his death following it, tho? at the greateſt gee. 

diſtance of time, did, by our former law, found Deathbed 

a preſumption that the deed was granted in excluded 

40. St. 3. 4. 28. which could not have been Ac 
. | | - EI 

elided, but by a poſitive proof of the granter's cence: or 

convaleſcence; but now the allegation of þy living 0 

deathbed is allo excluded, by his having lived 60 days 

ſixty days after ſigning the deed, 1696, c. 4. after the 

The legal evidence of convaleſcence is the 888 

eranter's having been, after the date of the 

deed, at kirx OR market unſupported ; for a 

proof of either will ſecure the deed from 

challenge, 28. June 1671, cred. of Balmerino. 

The going to kirk or market muſt be perform- 

ed when people are met together in the church, 

ab- or church- yard, for any public meeting, civil 

| ci WM or eccleſiaſtical, or in the market place at the 

ure, time of public market, Act S. 29. Feb. 1692. 

„ No other proof of convaleſcence is receivable, 

| becauſe at kirk and market there are always 

preſent unſuſpeted witneſſeſs, which we can 

hardly be ſure of in any other caſe. 3 
48. The privilege of ſetting aſide deeds ex To what 

capite lecti, is competent to all Heirs, not to heirs is 

heirs of line only, but of conqueſt, tailzie, or OG 

proviſion; not only to the immediate, but to won 2 

remoter heirs, as ſoon as the ſucceſſion opens | 

them, though the deed in diſpute ſhould not 

appear hurtful to the immediate heir of the 

zranter, K. 33. But, where it is contented to, 

or ratified by the immediate heir, it is ſecured 

gant all challenge even from the remoter; 
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for ſuch conſent has the effect of a dio breni; 
manus ; the dying perſon is conſidered as dif. 
to the heir, and he to the ſtranger in 
whoſe favour the deed was really granted : Yet 
the immediate heir cannot, by any antecedent 
writing, renounce his right of reduction, and 


thereby give ſtrength to deeds that may be af. 


terwards granted in lecto to his hurt; for no pri. 
vate renunciation can authoriſe a perſon to act 
contrary to public law; and ſuch renunciation 
is preſumed to be extorted through the fear of 
exheredation, 4. Dec. 1733, Inglis. If the heir 
ſhould not uſe this privilege of reduction, his 
creditor may, by adjudication, transfer it to 
himſelf 2. 12. 3. or he may, without adjudica- 
tion, reduce the deed, libelling upon his intereſt 
as creditor to the heir: But the granter's cre- 
ditors, tho? their caſe is more favourable than 
that of the heir, have no right to this privilege, 
in regard that the law of deathbed was intro. 
duced, not in behalf of the granter himſelf, but 
of his heir, Darl. 110. He who is entered b) 
precept of clare conſtat, or by haſp and ſtaple, 
has an active title as heir; and, conſequenth, 
may reduce alienations in lecto, of the ſpecial 
ſubjects to which he is entered. b 
49. The law of deathbed ſtrikes againſt dil. 


rights may poſitions of every ſubject to which the heit 
_— ſet would have ſucceeded, or from which he would 
ance; ove" have had any benefit, had it not been ſo diſpo- 


moveable 
rights; 


ned. Hence the alienation, even of move- 


ables, may be ſet aſide where the heir has at 
intereſt 3 as, 1. Of heirſhip moveables. 2. Ui 
conqueſt provided to the heir of a marriage, 
tho' the ſubject of it ſhould be moveable, X. 3% 
3. An heir may reduce the aflignation ol 2 
| | "  movezdl? 
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moveable ſubject, granted by his anceſtor, 
where the moveable eſtate of the deceaſed is 


not ſufficient for his moveable debts; that fo 

t the moveable eſtate may be enlarged, and the 

it heritage ſaved from the diligence of perſonal 

d creditors, 22. July 1707, Cowie. Deathbed but not 

c Leeds granted in conſequence of a full or pro- veins „ 
i. per obligation in liege pouſtie, are not ſubject to f on. 

a reduction 3 but, where the antecedent obliga- quence of 
tion is merely natural, they are reducible, K. a prior o- 


27. By ſtronger reaſon, the deceaſed cannot, bligation. 

by a deed merely voluntary, alter the nature 

us ot his eſtate on deathbed to the prejudice of 

to his heir, ſo as from heritable to make it move- 

ca. able; but, if he ſhould, in liege pouſtie, exclude 

ot his apparent heir, by an irrevocable deed con- 

re. WW taining reſerved faculties, the heir cannot be 

an heard to quarrel the exerciſe of theſe faculties 

ge, Bl deathbed ; ſince he loſes the character of 

ro. beir, by the irrevocable deed diveſting the dif- 

but Wl poner, and fo has no intereſt to reduce any po- 

by ſterior deed, „ pot = 

ple, . 50. The proper method for affecting the he. Competi- 

ty, edle eſtate of a perſon deceaſed, either for hn N 

cial lis own debt, or for that of his heir, has been ae. Reon; 
explained, 2. 12. 5. In a competition between of the de- 

dif. he creditors of the deceaſed and of the heir, ceaſed and 

heit tic Roman law, J. 1. S 1. de ſepar.; and, alter of the heir. 

ould Weir example, ours, 1661, c. 24. has juitly 


iipo- I breterred the creditors of the deceaſed, as e- 
,ove-B (EY man's eitate ought to be liable, in the firſt 
is an ace, for his own debt. But this preference 
„ OMB" by the ſtatute, limited to the cafe where the 


iage,ednors ot the deceaſed have uſed diligence 
„ 3% nt their debtor's eitate, within three years 
of aM'om his death; and therefore the heir's cre- 


ditors 


- 
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ditors may, after that period, affect it for their 
own payment. By a ſubſequent branch of this 


act, all diſpoſitions by an heir of the anceſtor's 


_ eſtate, within a year after his death, are null, 


in ſo far as they are hurtful to the creditors of 


the anceſtor. This takes place, though theſe 


creditors ſhould have uſed no diligence, Tal-. 


vol. 1. 219. ; and even where the diſpoſitions 


are granted after the year, they ſeem, by the 
firſt part of the act, to be ineffectual againſt 
the creditors of the deceaſed, who have uſed 


diligence within the three years. This act 


appears, from its whole tenor, to relate only 


Rules of 
moveable 
ſucceſſion 
by law. 


to heritage, 17. June 1712, Ker, and ſo is 


improperly made by Mr Forbes, the ground 


of a deciſion concerning moveables, 9. Feb. 
1711, Graham, eſpecially after the act 


1695, 
Co 41. ; Tee Bankt. 3. 35. 3. 1785 


Trr. 9. Of Succeſſion in M oveables. 


IN the ſucceſſion of moveable rights, it is an 
$ univerſal rule, that the next in degree to the 
deceaſed (or next of kin) ſucceeds to the whole; 
and if there are two or more equally near, all 


of them ſucceed by equal parts, without that 


prerogative, which takes place in heritage, of 
the eldeſt ſon over the younger, or males over 
females. Neither does the right of repreſen- 


tation, explained 3. 8. 4. obtain in the fuccel- 


ſion of moveables, except in the ſingle cale ot 
a competition between the full blood and the 


half blood ; for a niece by the full blood 1 
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he preferred before a brother by the half blood, 

tho' ſhe is by one degree more remote from 

the deceaſed than her uncle. Where the e- 

ſtate of a perſon deceaſed conſiſts partly of he- 

ritage, and partly of moveables, the heir in the 

heritage has no ſhare of the moveables, if there 

are others as near in degree to the deceaſed. as 

himſelf: But where the heir, in ſuch caſe, finds A 

it his intereſt to renounce his excluſive claim to Collation 

the heritage, and hetake himſelf to his right as ec 

one of the next of kin, he may collate or com- 

municate the heritage with the others, who, in 

their turn, muſt collate the moveables with him; 

ſo that the whole is thrown into one maſs, ' 

and divided equally among all of them. This 

doctrine holds, not only ur the line of deſcend - 

ents, but of collaterals, 1743, Chancellor: 

tor it was introduced, that the heir might in 

* cale fare worſe than the other next of 

5 e 

2. One may ſettle his moveable eſtate upon gucceſfon 

rhom he pleaſes, excluding the legal ſucceſ- in move- 

or, by a teſtament ; which is a written decla- ables by 

ation, of what a perſon wills to be done with deſtina- 

lis moveable eſtate, after his death. No te- Ted 

ſtamentary deed is effectual, till the death ment. 

af the teſtator, who may therefore revoke it 

t pleaſure, or make a new one, by which the 

init loſes its force; and hence teſtaments are 

alled, laſt or latter wills. Teſtaments, in 

lteir ſtrict acceptation, muſt contain a nomi- 

lation of executors, i. e. of perſons appointed Execu- 

vadminiſter the ſucceſſion according to the will tors. 

the deceaſed : Yet nothing hinders one from 

making a ſettlement of moveables, in favour of 

u univerſal Igatee, tho“ he ſhould not have 
T appointed 
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appointed executors ; and, on the other part, z 
| teſtament where executors are appointed, is 
valid, tho' the perſon, who is to have the 
A firan- right of ſucceſſion, ſhould not be named. In 
ger na- this laſt caſe, if the executor nominated be x 
med exe- ſtranger; i. e. one who has no legal intereſt 
cutor, is 2 . | 

account. in the moveable eſtate, he is merely a truſtee, 
able to Accountable to the next of kin; but he may 
the next retain a third of the dead's part, (explained 9 
of kin. 6.), for his trouble in executing the teſtament; 
in payment of which legacies, if any be left 
to him, muſt be imputed, 1617, c. 14. The 
heir, if he be named executor, has right to the 
third as a ſtranger; but if one be named, who WF , 
has an intereſt in the legal ſucceſſion, he has % 
no allowance, unleſs fuch intereſt be leſs than a 0 
Nuncu- tbird. Nuncupative or verbal teſtaments are 
pative te. not, by the law of Scotland, effectual for ſup- 
ſtament. porting the nomination of an executor, let the 
ſubject of the ſucceſſion be ever ſo ſmall: But 
verbal legacies, not exceeding L. 100 Scots, are 
ſuſtained ; and even where_they are granted for 
more, they are ineffectual, only as to the excels 

7. July 1629, Wallace“. 1 8 | 

Legacy, 3- A legacy is a donation by the deceaſed 
to be paid by the executor to the legatee. | 
may be granted, either in the teſtament, or 1 


not due Aa ſeparate writing. Legacies are not due tu, | 
till the the granter's death; and conſequently they ca beat 
Jean. tranſmit no right to the executors tof the leg ne 

tee, in the event that the granter ſurvives hut ib 
| | 5 d a ful 4 

| By the Roman law, if one bequeathed a u; 

Legatum 8 8 kj the hel as al 
rei alienate ject, nowing ( at it Was not 92 9 mu alteri: 
| N . Weati 

* The teſtators verbal will with regard to his mol 4, 


ables, declared to the executor and acknowledged by hit 
is obligatory upon him, in its utmoſt extent, Home No-9 
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muſt either have purchaſed it for the legatee, 

or paid'him the value; for otherwiſe the le- 

gacy could have no effect. Where the teſta- 

tor rei alienae believed the ſubject to belong 

to himſelf, which is in dubio, to be preſumed, 

neither the thing nor its value could be claim- 

ed; becauſe it was not to be ſuppoled he would 

have burthened his heir, if he had known that 

the ſubje& had belonged to another, & 4. int. 

de legat. Theſe rules hold alſo by the uſage of 

Scotland, 16. June 1664, Murray, — 24. June 

1664, Falconer ; and they are juſtly extended e- 

ven to legacies of ſubjects which truly belonged 

to the teſtator, but which are not tranſmiſſible 

by teſtament. Thus the legacy of an heritable Legacy 

bond due to the teſtator himlelf, which he could of an he- 

not but know was heritable, and conſequently not her | 

deviſeable by teſtament, falls, by our practice, 

under the rule of legacies rei alienae ſcienter lega- 

tae, 2. Dec. 1674, Cranſton. — Tale. 19. July 1745, 

Paterſon 5 becaule the realon ot the rule is equal- 

ly applicable to both. There is this ſeparate 

ground why the legacy of an heritable bond, 

left in a teſtament, in which the teſtator's heir 

8 named executor, and univerſal legatary, can- 

not be queltioned by the executor, namely that 

he ought not to take the benefit of the teita- 

ment as executor; and at the lame time, in the 

character of heir, decline making payment to the 

lezatee of the ſpecial ' heritable bond bequea- 

lied to him by that teſtament. Waere a move- 

ale bond is bequeathed, tor which the teitator 

las afterwards taken an heritable ſecurity, his 

tering the nature of the 1uyject imports a re- 

Weation of the legacy, 8. Juiy 1073, Eamoniton. — _ 
4. Legacies, where they are geuctal, 1. Cc. General 

„ e Oi legacy. 
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of a certain ſum of money indefinitely, give 
the legatee no right in any one debt or ſub. 
ject; he can only inſiſt in a perſonal action 
againſt the executor for payment out of the 
Special teſtator's effects. A ſpecial legacy, i. e. of 
86.994 a particular debt due to the deceaſed, or of 1 
14. particular ſubject belonging to him, is of the 
| nature of an aſſignation, by which the pro- 
perty of the ſpecial debt or ſubject veſts, up. 
on the teſtator's death, in the legatee, who 
can therefore directly ſue the debtor or poſ- 
ſeſſor: Yet, as no legacy can be claimed till 
the debts are paid, the executor mult be cited 
in ſuch procels, that it may be known whe- 


ther there are free effects ſufficient for anſwer- f 

and is not ing the legacy. Where there is not enouyl 0 
ſußject tO for payment of all the legacies, each of tte 
dae general legatees muſt ſuffer a proportional . 
from defi- abatement : © But a ſpecial legatee gets his le. N 
ciencies. gacy entire, tho' there ſhould be nothing over o 
tor payment of the reſt; and, on the contra ct 

he has no claim, if the debt or ſubject bequea di 

thed ſhould periſh, whatever the extent of t k: 

free executry may be. 1 ch 

Who can F. Minors, after puberty, can teſt wilhoußz be 
teſt? their curators, wives without their huſbands ls 
and perſons interdicted without their interdi ſel 

tors; but battards cannot teſt, except in ti «<q 

| caſes afterwards ſet forth, 3. 10. 3. 4s the 
certain ſhare of the goods, falling under t 16; 

' communion that is conſequent on marriage, vill par 

longs, upon the huſband's deceaſe, to his wido chij 

ure reliclae, and a certain ſhare to the child the 

called the legitime, portion-natural, or bar lea 

art of gear; one who has a wife or childr dip; 

line, 


; tho' he be the abſolute adminiſtrator of all the 
2 ES 5 Th | - 8 | goc 
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goods during his life, and conſequently may 


alien them by a deed inter vivos in liege pouſtie, 
even gratuitouſly, if no fraudulent intention o 
diſappoint the wife or children ſhall appear, ZR 
1. 6. 7. 3 yet cannot impair their ſhares gratui- One can - 
touſly on deathbed; fee Dirlet. Doubts, voce not alien 
Legitima liberorum ; nor can he diſpoſe of his in lte, 
moveables to their prejudice by teſtament, tho' ® _ 
it ſhould be made in liege pouſtie; ſince teſta- 97 = 
ments do not operate till the death of the te- lic or le- 
ſtator, at which period the diviſion. of the gitime. 


goods in communion. have their full effect in 


tavour of the widow and children. | 
6. If a perſon deceaſed leaves a widow, but Diviſien 

no child, his teſtament, or, in other words, the of a teſta - 

zoods in communion, divide in two; one half af 

goes to the widow, the other is the dead's part, „idow or 

i, e. the abſolute property of the deceaſed, on children; 

which he can teſt, and which falls to his next  _- 

of kin, if he dies inteſtate, Where he leaves 

children, one or more, but no widow, the chil. 

dren get one half as their legitime; the other 

halt is the dead's part, which falls alſo to the 

children, if the father has not teſted upon it. If 

he leaves both widow and children, the diviſion 

is tripartite ; the wife takes one third by her- 

ſelt, another falls, as legitime to the children, 

equally among them, or even to an only child, 

tho'ꝰ he thould ſucceed to the heritage, 12. Jan. 

1681, Trotter ; the remaining third is the dead's _ 

part, Where the wife predeceaſes without in caſe of 

children, one half is retained by the huſband, oc Wits 

the other falls to her next of kin: Where ſhe —_ 

leaves children, the diviſion ought allo to be 

bipartite, by the common rules of ſociety, 

lince no legitime is truly due on a mother's 
VV 5 death; 
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death; yet it is in practice tripartite ; tw 
thirds remain with the ſurviving father, as if 
one third were due to him proprio nomine, and 
another as adminiſtrator of the legitime for his 
children; the remaining third, being the wife's 
ſhare, goes to her children, whether of that or 
any former marriage, for they are all equally | 
her next of kin. res : N 

What 7. Before a teſtament can be divided, the 

22 debts owing by the deceaſed are to be deduc. 

| Whole ex- ted; for all executry mult be free. As the hul. 

ecutry; band has the full power of burdening the goods 
in communion, his debts affect the whole, and 


ſo leſſen the legitime and the ſhare of the relid, 

as well as the dead's part. His funeral charges, b 

and the mournings and alimony due to the vi- 0 

dow, are conſidered as his proper debts, 20, 10 

June 1713, Moncrieff ; but the legacies, or other * 

gratuitous rights, granted by him on death- 5 

and what bed, affect only the dead's part. Bonds bear- 

affect only ing intereſt, due by the deceaſed, cannot di- 27 

the dead's miniſh the relict's ſhare, becauſe ſuch bonds, c | 

_ when due to the deceaſed, do not increale it, eq 

1661, c. 32. The funeral charges of the wite 15 

predeceaſing, fall wholly on her executors, who « 

have right to her ſhare. Where the decealed * 

leaves no family, neither huſband, wife, nor I 

child, the teſtament ſuffers no diviſion, but all 15 

| is the dead's part. Tons 2 95 "IE 

What 8. The whole iſſue of the huſband, not ol. Ty 

children ly by that marriage which was ditlolved by his he 
are enti- death, but by any former marriage, has an «Wi . 

ed to the : G in the Lowes» Ha With 

legitime. qual intereſt in the legitime; other Ss 

| children ot the firſt marriage would be cut one d 

as they could not claim the legitime during By 

their father's lite, But no legitime is due, %% 


U po 


* „ 


Upon the death of 'a mother. 2: Neither is it 
due to grand children, upon the death of a 


grandfather; perhaps, becauſe the immediate 


father is preſumed to have renounced that right 
before his death, upon receiving his juſt ſhare 
of the effects of the deceaſed. Nor, 3. To 


children foris-familiated, 7. e. to ſuch as, by 
having renounced the legitime, are no longer 


conſidered as in familia, and ſo are excluded 


from any farther ſhare of the moveable eſtate 


than they have already received. - 
9. As the right of legitime is ſtrongly found- 
ed in nature, the renunciation of it is not to 


Renunci- 
ation of 


be inferred by implication ; neither by the ma 


ky 


child's carrying on an employment by himſelf, inferred ; 


nor by his marriage, nor even by his excepting 
a proviſion from his father, unleſs it ſpecially 


bear to be in ſatisfaction of the legitime. Res its 


nunciation by a child, of his claim of legi- 


time, has the ſame effect as his death, in favour 


of the other children entitled thereto ; and con- 
ſequently the ſhare of the renouncer divides 


I amongſt the reſt ; but he does not thereby loſe 
his right to the dead's part, if he does not alſo 


renounce his ſhare in the father's executry z 


ſee Anon. 101, Nay, his renunciation of the 


legitime, where he is only the younger child, 


has the effect to convert the whole ſubject 


thereof into dead's part, which will therefore 
fall to the renouncer himſelf as next of kin, if 


the heir be not willing to collate the heritage 


vith him, Falc. 2. 2. N 


effects. 


10. For preſerving an equality among all Collation 
e de children, who continue entitled to the legi *=0ngthe 
ine, we have adopted the Roman doctrine of 722280 


atio bonorum ; whereby the child, who has 


got 


children; 


* 
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got a proviſion from his father, is obliged to 
collate it with the others, and impute it toward: 
his own ſhare of the legitime ; but if, from the 
deed of proviſion, the father ſhall appear to 
have intended it as a praecipuum to the child, 
collation 1s excluded. This intention was pre- 
ſumed, from a clauſe,. that the child was to 
: continue a bairn in the houſe, 10. Nov. 1757, 
22 Beg. A child is not bound to collate an heri. 
eluded. table ſubject provided to him, becauſe the le. 
gitime is not impaired by ſuch proviſion, 14. 
Feb. 1677, D. Bucgleugh. As this collation 
takes place only in queltions among children 
who are entitled to the legitime, the relict i; 
not bound to collate donations given her by 
her huſband, in order to increaſe the legitime; 
and, on the other part, the children are not 
obliged to collate their proviſions, in order to 
increaſe her ſhare. pa 
Confirma- 11. As an heir in heritage muſt complete his 
tion. titles by entry, ſo an executor is not velted 
in the right of the moveable eſtate of the de- 
ceaſed, without confirmation; which rhere- 
fore is called, by ſome lawyers, tho' impro- 
perly, the aditio hereditatis in mobilibus. Con- 
firmation is a ſentence of the Commiſlary ot 
Biſhop's court, impowering an executor, one 
or more, upon making inventory of the move- 
ables pertaining to the deceaſed, to recovel, 
poſſeſs, and adminiſter them, either in behall 
of themſelves, or of others intereſted therein. 
The Biſhop was, in all confirmations, entitle 
he 6 of to the twentieth part of the moveables, called 
te 


band the quot of the teſtament, which was ancicutl 


ls 1s 


computed, without deduction of debts. Quo 
were firſt prohibited, during the — bj 
| e fn 


5 a ' | as 


1641, c. 61. which act was revived by 1661, c. 

28, : They were ſoon thereafter reſtored. 1669, 

. 19. with this reſtriction, that they ſhould be 

paid out of the free gear, deductis debitis; and 

now they are again prohibited, 1701, c. 14. 

without prejudice to the dues of court payable _ 

at confirmation. Teſtaments muſt be confirmed N 

in the commiſſariot where the deceaſed had brace PAY 
his principal dwelling-houſe at his death, 7. riot muſt 


eb. 1672, Commiſſ. of Edinburgh, —New Coll. the teſta- 


7, If he had no fixed reſidence, or died in a ment de 
foreign country, the confirmation muſt be at onfrmed. 
Edinburgh, as the commune forum ; but if he went 
abroad with an intention to return, the com- 

miariot within which he refided, before he 

left Scotland, is the only proper court, 1426, 

4 Confirmation proceeds upon an edict, Form of 
mich is affixed on the door of the parifh- confir- 
hurch where the deceaſed dwelt, and ſerves mation. 
0 intimate to all concerned, the day of con- 
mation, which muſt be nine days at leaſt 
ter publiſhing the edi. In a competition ger e ey 
Ir the office of executor, the Commillary pre- ee | 
1s, primo loco, the perſon named to it by the teſtamen- 
cceaſed himſelf, whoſe nomination he ratifies tary; _ 
confirms, without any previous decerniture 
is is called the confirmation of a teſtament. 
mentary. In default of an executor na- 
ed by the deceaſed, univerſal diſponees are, 
the preſent practice, preferred, New Coll. 

.; after them, the next of kin, then the re- 

a, then creditors, and laſtly, ſpecial legatees. 

| tieſe muſt be decerned executors, by a ten of a teſta- 

ce called a decree dative; and, if afterwards ment da- 

incline to confirm, the Commiſſary au. 
355 „ theories 
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thoriſes them to adminiſter, upon their making 
inventory, and giving ſecurity to make the 
ſubject thereof forthcoming to all having in. 
tereſt; which is called the confirmation of ; 
teſtament dative. OE Noe ET 
Confirma- 13. Executors were, by our ancient jyac. 
tion mult tice, obliged to confirm the whole moveable 
ts meal eltate of the deceaſed, and for that end it be. Wi « 
 * hoved them to give up the inventory on oath, i z 
Cr. 348. $ 2.— Lope Min. Pr. p. 25. and, if any d. 
new ſubject came afterwards to their know. Wi ;; 
ledge, they were allowed to add it to the prin-Wif ©: 
cipal teſtament; but now the Commiſſaris vi 
muſt admit whatever inventories are offered, 
General Nero Coll. 88. Where no perſon applied for the 
e office, the Biſhop, that he might be ſecured of 
15 * All his quot, could, by our former practice, charge 
firm, are all baving intereſt to confirm, upon genen 
now diſ- letters of horning; and if there was no appear 
Charged. ance, he preferred to the office his own proc 
rator-filcal, who was thereby entitled to ti 
whole dead's part, till one having an intere 
claimed the office, who was of courſe decerne 
executor ſurrogate, i. e. executor in his room 
but all charges to confirm are now prohibited 
except at the ſuit of the widow, children, © 
Others having intereſt, by 1690, c. 26. 
The cre- 14. A creditor, whole debtor's teſtament 
ditor of already confirmed, may fue the executor, vi 
the de- holds the office for all concerned, to make pa 
ceaſed ; | . 
may cite ment of his debt. Where there is no con 
the execu- mation, he himſelf may apply for the oi 
tor, or and confirm as executor-creditor ; which « 
eee titles him to ſue for, and receive the lubj 
arm. confirmed, for his own payment: And, whe 
one applies for a confirmation, as e 


22 bugs, a, en. EE ISAS Tas 
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» Wl ditor, every co-creditor may apply to be con- 
6 joined with him in the office. As this kind of 
J confirmation is ſimply a form of diligence, cre- 


ditors are, by Act S. 14. Nov. 1679. exempted 
from the neceſſity of confirming more than the 
amount of their debts. EA, VVV 


le 15. A creditor, whoſe debt has not been A cre= 
e. conſtituted, or his claim not cloſed by decree, ditor in a 
ln, during the life of his debtor, has no title to bee ar 


demand directly the office of executor qua Cre- ted, may 
ditor; but he may charge the next of kin who charge 
ſtands off, to confirm, who mult either renounce the next 
within twenty days after the charge, or be kin to 


ed, liable for the debt; and, if the next of kin re. rm 
weg nounces, the purſuer may conſtitute his debt, | 
doi nd obtain a decree cognitionis - cauſa, againit 

17 the Hereditas jacens of the moveables, upon 

Era 


which he may confirm, as executor-creditor to 


earl the deceaſed, 1695, c. 41. Where one is cre. A eredi- 
ocuFtitor, not to his deceaſed, but to the next of tor to the 
takin who ſtands off from confirming, he may, cp — 
cry the ſame ſtatute, affect the moveables of he may 8 
aeg me deceaſed, either by requiring the procura. recover 
zoM 


tor-fiſcal to confirm and aſſign to him, or by his debt. 
obtaining himſelf decerned executor dative to 

the deceaſed, as if he were creditor to him, and 

not to his next of kin. "0 


— 16. Where an executor has either omitted Confir- 
„Me give up any of the effects belonging to the mation ag 
e eeaſed in inventory, or has eſtimated them % 1 
con male ape 


low their juſt value, there is place for a new pretiatas 
onfirmation, ad omiſſa vel male appretiata, at 
le ſuit of any having intereſt. I he eſtimate 


oy u on the executry-goods, by the deceaſed 
* umlelf, however low, mult ſtand good as to 
oy e dead's part, over which he has full power, 


In 
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In this In this confirmation, the executor in the prin. 
— the cipal teſtament muſt be cited, becauſe it has the 
1{t exe- | e a 
cutor effect to exclude him from a part of the admi. 
muſt be niſtration to which his office entitles him; and, 
cited. jf it appears that he has not omitted or under. 

| valued any ſubje& dolgſe, the Commiſſary, in 

place of naming a new executor, will ordain 

the ſubjects omitted, or the difference between 

the eſtimations in the principal teſtament and 

the true values, to be added thereto ; but, if 

dole ſhall be preſumed, the whole ſubject of the 

teſtament ad omiſſa vel male appretiata, will 

be carried to him who confirms it, to the ex- 

cluſion of the executor in the principal teſta- 

ment, F. r6. Feb. 1703, Robertſons.. c 

Lxecutry 19, Executry, being an office, is not de- « 

8 not de- ſcendible to heirs: Where, therefore, there is n 
cendible | | x 3 

but one executor, the office dies with himſelf; WM :i 


to heirs. | 
if there are two, or more, it accrues to the t 
ſurvivors. Where all the executors happened n. 
to die, while any part of the teſtament remain. li! 
Executors ed not executed, i. e. before they had obtained fu 
_ 4, poſleſhon, payment, decree, or new ſecurity fo fr 
| the debts in their own name, an execute re; 
might, by our former practice, have been name 7 
ad non executa But now, for near a cen tu) ba 
confirmations ad non executa have been ſeldo 2Cc 
uſed; for, wherever a teſtament is config tio! 
ed for the executor's own behoof, . g- . 
the next of kin, or by an executor-creditor ſo | 
his own payment, ſuch confirmation is adv the 
ged to have the effect of an aſſignation, or PI has 
curatory in rem ſuam ; whereby the full right UI cir; 
the ſubjects confirmed, and conſequently t of 
of execution, is tran{mitted to the reprelent 10 t1 


til 
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tives of the perſon confirming, 12. Feb. 1662, 
Bells, —-23-. June 1737, Mitchel. 
18. The legitime and relict's ſhare, becauſe Leg'time 
they are rights ariſing ex lege, in conſequence and e. 
of the communion of goods, and of the natural — e 
obligation upon fathers to give a certain por- ith ut 
tion of their eſtates to their iſſue, operate ip/o confirma- 

jure, upon the father's death, in favour of tion. 

the relict and children; and conſequently _ 

pals from them, though they ſhould die be- 

fore confirmation, to their next of kin: 

Whereas the dead's part, which falls to the The 

children or other next of kin in the way of ſuc- dead's 

ceſſſon, remains, if they ſhould die before Part does 

confirming, in bonis of the firſt deceaſed ; an 

ſo does not deſcend to their next of kin, but 

may be confirmed by the perſon who, at the 

time of confirmation, is the next of kin to 

the firſt deceaſed. Special aſſignations, though — oe 
f 222 Ds ©. > 1gnations 

neither intimated, nor made public, during the and lega- 

life of the granter, carry to the aſſigney the cies need 

full right of the ſubjects aſſigned, without con- not be 

firmation, 1690, c. 26. Special legacies are confirm- 

really aſſignations, and ſo fall under this ſtatute, ed. 

Jan. 1729, Gordon. — The next of kin, by the 1 

bare poſſeſſion of the ip/a corpora of moveables, f on 

acquires the property thereof without confirma- ables, e. 

tion, and tranſmits ir to his executors, 14. Nov. qual to 

1744, Macwhirter *. © 5 . confirm. 
19. The confirmation of any one ſubject by Partial 

the next of kin, as it proves his right of blood, confirma- 

tas been, by our later deciſions, adjudged to hen eh 

carry the whole executory out of the teſtament der 2 

of the deceaſed, even what was omitted; and tranſmit: 

0 tranſmit all to his own executors, 23. Jan. the whole. 


1745) 


* See Kames's Elucidations, 9. 114. 


agate i. 
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1745, Executors of Murray. The confirma. 
tion of a ſtranger, who is executor nominated, 
as it is merely a truſt for the next of kin, has 
the effect to eſtabliſh the right of the next of 

kin to the ſubjects confirmed, in the ſame man. 

Etcenſe ner as if himſelf had confirmed them. As ex- 

—_— ecutor decerned, who is not willing to put him. 

confirma. {elf to the expence of confirming doubtful debts, 

tion. may, even before confirmation, ſue the debt. 

ors of the deceaſed, if he gets a licenſe from 

the Commiſſary for that purpoſe : But ſuch 

licenſes being intended only for ſaving ex. Ne. 

pence, where there is a danger of getting no. i 4 

thing, are granted, excludendo ſententiam ; and, Ml * 

therefore, if the executor ſhall, before con. ih 

fir mation, take decree for the debt, the decree to 

is null. Diligence uſed by an executor upon a in 

licenſe falls, if he ſhould die before confirma- tu. 

tion, fince the licenſe 1s merely a perſonal per- 

miſſion, which dies with the perſon licenſed, 
Executors 30. June 1705, Fackſon 

hold the 20. Where there are two or more executors, 

_ office pro they hold the office pro indiviſa, or as one per- 

*ndiviſe. fon: All of them mult therefore concur in 

ſuing the debtors of the deceaſed, 8. March 

1634, — contra. L. Lag, and if any one ſhall re. 

Aſter exe · fuſe to concur, he may be excluded from the 
cution, office, at the ſuit of the co-executors ; but, after 
| the ſub- a debt comes to be eſtabliſhed in their perſon by 
em x | decree, each executor may, by himſelf, ſue for 

his particular ſhare thereof; and the debtor 


them: may ſafely make payment to him of ſuch ſhare, 
17. March 1630, Semple. Yet a debtor to the *'e!l 
executry ought not to make payment of any alt 
part of his debt to an executor-creditor, without "3 | 
, 


epncurrence of the other executors ; beca f 


„ 


the right of an executor-creditor depends en- 
tirely on the lawfulneſs of his debt, which 
the co-executors have an intereſt to inquire in- 5 
to, before payment, 7. Nov. 1738, Inglis. As Co. accu. 
all the co-executors have an equal right in debts tors are M. 
due to the deceaſed, they are liable only pro rata able only 
in debts due by him, unleſs it ſhall appear, that re rate. 
he who is ſued has by himſelf intermeddled with 

as much of the executry- effects, as the debt 

ſued for amounts to, 22. July 1630, Salmon. 

21. Executry, tho' it be ſometimes ſaid to Execu- 
carry a certain degree of repreſentation of the tors are 
deceaſed, is properly an office: Executors #4 liable 
therefore are not ſubjected to the debts due by Welver 
the deceaſed, beyond the value of the inven- 1 
tory ; but, at the ſame time, they are liable 
in diligence for making the · inventory effec- 
wal to all having intereſt. A decree and re. Diligence 
giſtered horning is held to be- ſufficient dili. preſtable 
gence againſt debtors. An executor-creditor WY «EN 
who confirms more than his debt amounts to, Wl 
rs, s liable in diligence for what he confirms; fee 
er- {7 S. 14. Nov. 1679. Executors are not liable in Execu- 
in WM intereſt, even upon ſuch bonds recovered by tors whe- 
h chem as carried intereſt to the deceaſed, a - 
re. BY Jan. 1747, E. Roſeberry ; fee Falc. vol. 1. 177. intereſt. 
he Wl becauſe their office obliges them to retain the _ 
lter WY ſums they have made effectual, in order to a di- 

a by liribution thereof, among all having intereſt. 

for And, on the ſame principle, though an executor. 

dior i ould put out the executory-money, after it is 

are, n his hands, at intereſt, he is not liable in in- 

tereſt; for, as by his office, he ought to have 

tained the moneys he lends on his own riſk, 

ad conſequently is entitled to the whole pro- 

ts, July 1730, creditors of Thomſon =_ 


_— 


22. 


* 
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Execu- 22. Since executors are truſtees for all who 


tors are have intereſt 1» the executry, they cannot, 
15 5 5 | even after the debts due to the deceaſed are e. 
having ſtabliſhed in their own perſon, aſſign them to the 
interell. damage of thoſe concerned; nor can the effects 
| of the deceaſe fall under the executor's 
elcheat, farther than the  executor's proper in. 
tereſt reaches, 21 Dec. 1671, Gordon. On the 
_ fame ground. the creditors of the deceaſed may 
affect, by diligence, not only the original ſub. 
jects confirmed in the teſtament, but even 
bonds taken payable to the executor hiinſelf, if 
they were granted as the value of executry. 
goods; and heucc allo an executor muſt com. 
municate, to all having intereſt in the execu- 
try, the benefit of the eaſes got in tranſa@ing 
the debts acquired by him after confirmation, 
from which period he became their common 
truſtee, 4 June 1747, Mackenzie. 


contre EINE 23. AS there was no method to come at the 
tors may | CEO To 
pay ve knowledge of all the perſonal creditors of a 


veri.nti, perion deceaſed, executors might, at firſt, have 
paid primo wenienti. to that creditor who firl 
obtained a ſentence ; but, being judicial truſtees, 

they could not pay any debt without the au- 
Privile- thority of a ſentence, except thoſe called privl 
ged debts leged, which always were, and {till continue 
may be preferable to every other debt. Under that 
. name are comprehended, medicines furniſhed to 
ſentence. the deceaſed on deathbed, phyſicians fees du. 
ring that period, funeral charges, which include 
whatever is neceſſary for the decent perform: 

And debts ance of the funeral, New Coll. 57. and the 
due to rent of his houſe, and his ſervant's wages, tor 
the ex- the year or term current at his death. 1 


ecutor _ by | * u all 
: executor might, by our tormer law have | 
himſelf, b 1 7 8 * y 0 b 5 2 | retained 


c. pol 
unt 
debt 
dhe 
our 


dior, 


the t 


8, {of 
1 8 


e all 
tained 
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retained the erecutrp. bffekte. for the payment | 
of his own dehrs, 26. Jan. 1628, Adie, even 
tho! he had obtained no warrant from the com- 
miſſary to retain : And he could have paid the And te- 
debts which were acknowledged by the de- W 
ceaſed himſelf in his teſtament, without ſeq? EG 
tence; if, before payment, he was not inter- 
5 by another creditor. 31. March, 1624, 

L Currybill. But by 47 & 28. Feb 1662, fart paſſu 
ll creditors, who either obtain themſelves con- —_— 55 
med. or who cite the executor already con ,@ ,+ 2 
med, within fix months after their debtor” s derunt.. 
death, are preferred. pari pau, with thoſe who _ 

ave done more timely diligence : Since which 

& no executor can either retain for his own 

ebt, or pay a teſtamentary debt, fo as to ex- 

lude any creditor, who ſhall ule diligence with- | 

the fix months, from the benefit of the part 

oſu preference; neither can a decree for pay- 

ent of debt be obtained, in that period, againit 
1ex.cutor ; becaute, till that term be elapfed, it 

annot be known how many creditors may be 

utled to the fund in his hands. If no dili- 

ice be uſed within fix months, the ex- 

mor may, as at firſt, retain for his own debt, 

d pay the reſidue primo vententi ; but if, be- Executor 
re actual payment upon a decree, another Ew 
editor ſhould interpel him by a citation, the <a 
Kccutor mut call both, in an action of multi- if inter- 
©poinding, that the lait may have an op- petled. 
"uny of objectiag to che other's ground | 

debt or diligence, 16. Dec. 1629, Whue : 

he can make no payment, even on decree, 

out bringing into the fietd the tettameuary 

duors, becaule he is interpelled as to theſe 

the teltament, which is his own title, 8. 


3 March 
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March 1631, Duff. In a competition between 
Ailligences uſed after the fix monihs, the pre. 
Friority of ference was formerly governed by the priority 
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alter the 6 Of the citations, Fuly 1723. Sir Fa. Gray 


gives no founds no preference by itlelf, 15. Feb. 1738, 
prete· 
rence. have uſed diligence within a year after their 
4 debtor's death, are preferable on the ſubj-& 
8 of his teſtament to the creditors of his next of 


kin; but. after that period, theſe poſtponed 


of kin. . | ; - > 
| creditors have accels to it, in terms of the ad 
EE. 888 
Exonera 24. Executors who wanted to be diſcharged 


hon of * of their truſt, and to have their accounts ſet- 
ECULOIS, © 2 . * q 
+" tled, intiſted, by the old practice, for decrees 0 
exoneration before the commiſſaries, which 
contained a particular inventory of the funds be 

_ longing to the deceaſed. and how they were ap 


plied, S:. 3. 8. 75. But this action is now dil 


uicd; and executors, when they are ſued by cre 
ditors before the judge competent, ate admitte( 
to plead, by way of exception, that the iner 
tory if exheuſted by lawtul payments. If ther 
are any devts due to the decealed, which th 
exccutor has not been able to recover from th 
debtors, he will be exonered as to theie, | 
producing to the court, decrees and regultcre 
hornings, and by granting affignations there 
to the creditors on the executry, according 
their ſeveral preferences, that they may ive! 
payment in their own names. . 
Paſſive ti 25. Ihe only paſhive title in moveables 
tle of viti- vitious intromition, which may be defined, 
arts a unwarrantable intermeddling with the me 
Aͤ;lle eſtate of a perion deceaied, without the 


Graeme. Such creditors of the deceaſed. as | 


der of law. This is not confined, as the paſſive againft 
titles in heritage are, to the perſons intereſted whom it 
in the ſucceſſion, but ſtrikes againſt all i tro- ſtrikesz 
mittofs ; becauſe even ſtrangers, when attend- 

ing on dying perſons, have frequent opportu- 

nities of intermeddling with moveables, which 

are more eaſily abſtracted than heritage. Ihe 

bare intermeddling infers this paſſive title, from 
tho! the thing intermeddled with ſhould not be what acts 
applied to any uſe by the intromittor, 29. "7 infers 
June 1705, Archibald. Where an executor con- 
firmed, intermeddles with more than he has con- 

firmed, he incurs a paſſive title ; fraud being, 

in the common caſe, preſumed, from his not gi- 

ving up in inventory the full ſubject intermed. 

dled with, 13. Dec. 1709, Drummond. Viti - 
ous intromiſſion is preſumed, by Af S. 23. Prefumed 
leb. 1092, in the ſpecial caſe where the repo- vitious in- 
tories of a dying perſon are not ſealed up, as pear 
ſoon as he becomes incapable of ſenſe, by his e, Near, | 
neareſt relations; or, if he dies in a houſe not by aq of 
his own, they muſt be ſealed by the maſter of Sed. 

ſuch houſe, and the keys delivered to the judge- 

ordinary, to be kept by him, tor the benefit of 

al having intereſt. 1885 = . 

26. The paſſive title of vitious intromiſſion, vitious 
tikes no place, 1. Where the ſubject intermed intromiſ- 
dled with was truly no part of the eſtate of the ſion ex- 
deceaſed, or ceaſed to be ſuch before the intro 3 
niſion, e g. where the goods of one who died fabi za: 
t the horn are veſted in a donatary ; or where was not 
there is an executor confirmed: For, in thele the des 
als, the intromittor is only accountable to fund's + 
de donatary or executor, whoſe goods they x 
ve by the declarator or confirmation. By pe- 
tal ſtatute, 1696, c. 20, the confirmation of 

| „ A 


in intro 
miſſion on 
 aprobable 
title ; 


in intro» 
m 1 ii ner! 
cuſtodiae 


ca uſa. 


Vitiolity 

purged 
by confir 

mation. 
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an executor creditor becauſe it 1* no more than 
a ſtep of diligence, does not ſcreen a third pary 
intermeddling, from the paſſive title, unleſs he 
claims under the creditor confirmed; but tho 
he fhould derive no right from the creditor, he 
ſeems to be ſecured by the laſt words of the ad, 
it bis intron:1fhion has been with the ſpecial ſub. 
ject confirmed. 2. It is excluded by any pro- 
bable title, or by any circumſtance that take 
oft the preſumption of fraud; e g. by a genen 
diſpotition of moveables. tho' that is of itſelf an 


incomplete right without confirmation, 12. Ju 


ly 1666. Scot ; or by the title of fate, tho' the 
ſuije& ſold had truly belonged to the deceaſed, 
and not to the ſeller; or by the ſmall value o 
the thing intermeddled with. 22. Jan. 1714 
Stark. In conſequence of this rule, necellary 


intromiſſion, or cuſtodiae cauſa, by the wite 0 


children, who only continue the poſſeſſion of the 
deceaſed, in order to preſerve his goods for ti 
benefit of all concerned, infers no paſſive titk 
27. Upon the ſame principle, an intromi 
tor, by confirming himſelf executor, and there 
by ſubjecting himſelf to account, before .aGlt 
be brought againſt him on the paſſive title 
purges. or takes off the vitioſity of kis prior in 
tromiſſion: And where the intromittor is 0 
who is intereſted in the ſucceſſion, e. g. a reli 
or next of kin, his confirmation, at any tim 
within a year from the death of the deceaſet 
will exclude the paſſive title, notwith{tandi 
a prior citation, 13 Dec. 1709, Drummiond. 
this paſſive title was intended only for the f 
curity of creditors, it cannot be ſued upon 
legatees; and ſince it ariſes ex delidto, it can 
be pleaded againſt the heir of the intromiue 
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gain 
Roth 
gain 
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As in delicts. any one of many deliquents may 
be ſubjected to the whole puniſhment, ſo any 
one of many intromittors may be ſued in fel 
idum for the purſuer' s debt, without calling the 

reit; but the intromittor who pays, has an ac- 
tion of relief 2gainft the others for their ſhare 
of it; for as ali the penalties of vitious intromiſ— 
fon are introduced folely in favour of credi- 
tors, he muſt, in a queſtion with third parties, 


them; and more eſpecially in a queſtion with 
thoie who were his fellow intromittors. If 
the intromittors are ſued jointly, they are lia- 
ble, not pro rata of their ſeveral intromiſſions, 
but pro wirilr, 6. New. 1026, Chulmers. 

28 The whole of a debtor's eſtate is ſub- 
jetted to the payment: of his debts; and, there- 

fore, both his heirs and executors are liable for 
them, in a queſtion with creditors; but as ſuc— 
cflion is by law divided into the heritable and 
the moveable eſtate, each of theſe ought, in a 
queſtion between the ſeveral ſucceſſors, to bear 


of relief is accordingly given, by 1503, c. 76. 
to the heir who has paid a moveable debt, a- 
rainſt the executor ; and tho” the ſtatute enacts 
zothing concerning a relief to the executor a- 
rainlt the heir for heritable debts, practice has 
ex paritate rationis, extended It to that cale, 
7. March 1629, Falconer. This relief is not 
cut off, by the deceaſed's having diſponed, ei- 
ther his land-eitate or his moveables, with the 
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Vitious 
ntromit- 
tors have 
no relief 
againſt 
Lich o- 
ther. 


be conſidered as having done no wrong to 


Mutat: 

relief be- 
twix! the 
heir aud 
executor. 


the burdens which naturally affect it. Ad on 


he burden of his whole debis; for ſuch burden is 


on (WW "vi to be conſtrued as an alteration of the legal 


canal eſlion, but merely as a farther ſecurity to 


mittoMWcreoitors, lee Falc. 1. 18 5. unlels the contrary 


thall 5 


Book I, 


o/ Succofſun 


422 


ſhall be preſumed from the ſpecial ſtyle of be 
diſpoſition | [ 

| ſ 

t 

| | IP! | c 

Tir. 10. Of laſt Heirs and Baſtards. e 

A | te 

Where V our ancient practice, feudal grants taken f 
mee to the vaſſal and to a ſpecial order of ll © 
no heir. het zan FORT: 1 | | 
the King heirs, wit out ſettling the laſt termination up. U 
ſucceeds, ON heirs whatſoever, returned to the ſuperior, ſu 
| upon failure of the ſpecial heirs therein con - 
tained. Cr. 251. 11.—Dirl and Stewart, V. Ki 
Limitation ; but now that feus are become pa. luc 
trimonial rights, the ſuperior is, by the gene. e 

ral opinion, held to be fully diveſted by ſuck lec 

grant, and the right deſcends to the vailal's ful 

heirs at law. And even where a vaffal die, “, 
without leaving any heir who can prove the | 
remoteſt propinquity to him, it is not the ſu- tho 

perior, as the old law ſtood, R. M. J. 2 c. 55. \ ceſſ 

1. 2. but the King, who lucceeds as laſt heir, Cel 

both in the heritable and moveable eſtate of to | 

the decealed, in conſequence of the rule, qu Thi 
nulius eſt, cedit domino Regi. owr 
King's 2. It the lands, to which the king ſucceedy , 

gas 8 be holden immediately of himſelf, the proper?“ 
linde is conſolidated with the ſuperiority, as 1t re. bled 

hold of fignation had been made in the Sovereign's telta 

bimſelf; hands. If they are holden of a ſubject, the lie x 

King, who cannot be vaſſal to his own fubjed, berg 

where names a donatary, who, to complete his title dren 

_ hold muit obtain decree of declarator, in whicn me 

jeg. ſub- general citation againſt all and ſundry is luf 1028 
| cient, 31. July 1666, Crawfurd, and therealy lave 
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ter he is preſented to the ſuperior, by letters of 
preſenration from the King under the quarter- 
ſeal, in which the tu»erior is charged to enter 
the donatary to the lands, with all the right's 
competent to the former vaſſal. The whole 
eſtate of the deceaſed is, in this caſe, ſubje&ed 
to his debrs, and to the widow's legal provi- 
ſions, 7. Fu'y 1629, Wallace ; and may there- 
fore be affected, either by the adjudication or 
confirmation of creditors, according to the na- 
ture of the right: But, in the carrying on of 
ſuch diligence, the officers of ſtate, and the do- 
patary, muſt be cited as parties. Neither the 
King nor his donatary is liable, beyond the va- 
lue of the ſucceſſion. A perſon who has no heir 
to lucceed to him, cannot alien his heritage iz 
kite, to the prejudice of the King, who is en- 
titled to ſet aide ſuch deed, in the character of 
ulimus heres, New Coll. 6. 

3. A baſtard can have no legal heirs, except The King 
thole of his own body; lince there is no ſuc- ſec-ceds 
{ion but by the father, and a baſtard has no} —_— 
certain father. The King, therefore, ſucceeds che ba. 
to lum, failing his lawfull iſſue, as laſt heir. tara. 
Iho' the baſtard, as abſolute proprietor of his Baſtards 
own eſtate, can diſpoſe of his heritage in liege cannot 
puutie, and of his moveables by any deed inter teit with- 
ues, 20. July 1739, Ewing, yet he is dila Weg 
bled, ex defectu natalium, from bequeathing by 3 - 
tellament, without letters of legitimation from ha 
tte dovereign, 18. June 1678, Commitſoners of 
berwickſhire. If the battard has lawtul chil- lets 
dren, he may teſt, without ſuch letters, and they have 
dame tutors and curators to his iſſue, 8. March lawtul |» 
1628, Muir; tor, in ſuch caſe, the King can ue. 
lave no intereſt to object, the baitard's _ | 

ls | 5 | aren 
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Effects of dren being his lawful heirs. Letters of lepiti 


letters of mation, let their cliu'es be ever fo ſtrong, can. 
I. gitima- not enable the b ſtard to ſucceed to his natural 
ion. F.ther, to the excluſion of lawful heirs ; for the 
King cannot, by any prerogative, cut off the pri. 
vate right of third parties: But he may, þya 
ſpecial clauſe in let ers of ſigitimation, renounce 
His right to the baſtard's ſucceſhin, failing hi 
deſcendants. in favour' of him who would hae 
been the baſtard's heir, had he been Corn in 
lawful marriage; ſeeing ſuch renunciation en- 
croaches upon no right competent to any third 
party, New . nin | 
Impedi 4. The legal rights of ſucceſſion, being 
ment to founded in marriage, can be claimed only by 
ſucceſſion. | | 
thoſe who are born in lawtul marriage; the 
iſſue therefore of an uniawtyl marriage are in- 
capable of ſucceſſion. Marriage entered into, 
after divorce for adultery, between the perlons 
guilty, is declared unlawful, and their iſſue in. 
capable of ſucceeding, by 1600, c. 20. 4 
Baſtards baſtard is not only excluded, 1. From his f 
ee e ther's ſucceſſion, becauſe law knows no father, 
* on, who is not marked out by marriage, and, % 
From all heritable ſucceſſion, whether by ile 
father or mother; becauſe he cannot be pro 
nounced lawtul heir by the inqueſt, in terms 
the brief; but alſo, 3. From the moveable 1G 
ceilion of his mother; for, tho? he mother V 
known, the baſtard is not her lawtul child, all 
legitimacy is implied in all ſucceſſion deterrel 
by law: And, it a baſtard might be deceru 
exccutor as next of kin to his mother, I 
would, by confequenee, be entitled to ane 
qual ſhare ot her myveaule ſucceflion, with an 
of her lawful childien. A baitard, though 
Lu caun 
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cannot ſucceed jure ſanguinis, may ſucceed by but not of 
deſtination, where he is ſpecially called to the ſucceſſion 
ſucceſſion, by an entail or teſtament, a” «bm 

5. Certain perſons, tho” born in lawful mar- . 
rage, are declared incapable of ſucceſſion by 
ſtatute. The director of the chancery was, Are ex- 
by 1609, c. 4. prohibited to iſſue precepts on gate 
retour, in favour of perſons excommunica- perſons 
ted; and ſubject ſuperiors were left at liberty incapable 
to refuſe brieves, and precepts of clare conflat, of ſucceſ- 
in their favour; but theſe! penalties are now ſion? 
taken off by 1690, c. 28. Aliens are, from Aliens 
their allegiance to a foreign prince, incapable camo 

p TY : ; ſucceed in 

of ſucceeding in feudal rights, without natura- fondal 
ization, Falc. 2. 66. fee I 558, c. 6 5. 66. rights, 
1669, c. 7. That part of theſe ſtatutes, which _ 
ſuppoſes them alſo incapable of moveable fuc- _ 
ceſion, though it obtains, at this day, in ſome o- 
ther countries, is not in force with us. Chil- 
iren born in a foreign ſtate, whoſe fathers were | 
atural born ſubjects and not attainted, are de- | 
red natural: born ſubjects, by 4. Geb. II. c. 27 
erlons educated in, or profeſſing the Po- 797 Pa- 


on iſh religion, it they ſhall neglect, upon their piſts. 
| i ttaining the age of fifteen, to renounce its 


otrines by ſigned declaration, cannot ſuc» 
ted in heritage; but mult give place to the 
ext Proteſtant heir, who will hold the eſtate 
fedeemably, if the Popiſh heir does not, 
thin ten years after incurring the irritancy, 
zu the /7ormula preſcribed by the ſtatute 1700, 
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the thing itſelf, and which therefore may be 


8 of perſons and rights, the two | 


regularly made and infiſted in, before the judge 
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TiT. 1. Of Acliont. 


firſt objects of law; actions are its third 
object, whereby perſons make their rights ef. 
fectual. An action may be defined, a demand 0 


competent, for the attaining or recovering of Wl . 
a right; and it ſuffers ſeveral diviſions, accord- 10 
ing to the different natures of the rights pur. 
ſued upon. hr bo To ES: 

2. Actions are either. real or perſonal. A 
real action is that which ariſes from a right in 


directed againſt all poſſeſſors of that thing: 
Thus, an action for the recovery, even of a 
moveable ſubject, when founded on a fus in re, 
is in the proper acceptation real; but real actions 
are, in vulgar ſpeech, confined to ſuch as are 
directed againſt heritable ſubjects. A perſona 
action is founded only on an obligation un 
dertaken for the performance of ſome fact, 01 
the delivery of ſome ſubject; and therefore cal 
be carried on againſt no other than the perſot 
obliged, or his heirs, Both rights are included i 
an infeftment of annualrent, which contains nd 
only a perſonal obligation on the granter to pi 
but a right of hypothec in the ſubject itfelt 
and therefore the creditor can either ſue tl 
granter, or his repreſentatives, in a perſonal a 
tion; or he may, for his payment, inſiſt in 

T Xo 
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real action of poinding the ground, againſt the 
poſſeſſors of the ſubject affected, tho? they ſhould 
not repreſent the granter, 2. 8. 17. 
3. Poinding of the ground, though it be pro- Poinding | 
erly a diligence or an execution, is generally of the 
conſidered by lawyers as a ſpecies of real ac. Sound, 
tions; and is fo called, to diſtinguifh it from 
perſonal poinding, which is founded merely on 
an obligation to pay. Every debitum fundi, 
whether legal or conventional, is a foundation 


d Wl ©: this action. 1t is therefore competent to fo "hom 
ge an annualrenter, for the intereſt due upon his ompe - 
a right; to a ſuperior, for his feu-duties. or for ent. 


his non entry duties before citation in a decla- 

ntor, according to the diſtinction laid down, . 

2. 5. 19.; and, in general, to all creditors in 
lebts which make a real burden on lands. As Againſt 
t proceeds on a real right, it may be directed what 
painſt all goods that can be found on the lands | I” 
burdened, even tho” the original debtor ſhould . 
te direſted of the property, in favour of a ſingu- 

u ſucceſſor: But, 1. Goods brought upon the 
found by ftrangers, are not ſubject to this 
Wigence, 6. Feb. 1679, Collet. 2. Even the 
rods of a tenant cannot be poinded for more 
ban his term's rent, by 1469, c. 37-3 i. e as 
mactice has explained it, for more than the 
rant was de facto owing to his maſter ot paſt 


0 mis, at the time of poinding, 4. Feb. 1674, 
2 4. In a poinding of the ground, not only the 


Wural poſſefſors muſt be cited, but the pro- 


5 Fietor of the ground, who has an obvious in- 
12 get in the iſſue of the cauſe. Where there - Who are 
in fe the action is brought againſt lands tliat are called in 


ted in wadſet, the wadletter muſt be cited, it? 
Eo. ww 
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who is really the proprietor, , and not the rever. i 
ſer who has the bare right of redemption. The Ml : 
defencers in this action are made patties, not a; Ml 1; 
debtors to the purſuer, but as proprietors or 
pPoſſeſſors of the lands affected; becauſe the Nc 
nad 4 proceſs being founded on a real right, affect 
- 3p he the lands themſelves. A decree, therefore, WM a 
of poind- When it is once obtained upon it, operates 3. 
ing the gainſt all ſingular ſucceſſors in the lands, with- 


ground. out any new ſentence, 26. June 1662, Adam. in 

Jon: Whereas, in perſonal poinding, the good to 

are not poinded, as being on the ground of qu 

any ſpecial lands, but as the goods of the pu- ou 

{uer's debtor ; and therefore the warrant can {© 

not extend againſt the goods of any other th or: 

the debtor. CH, cot 

Ations F. Actions are either ordinary or reſciſſor{M 17 

ordinar) All actions are, in the ſenſe of this diviſion, ol v. 
and reſciſ- *. f . . 

ry. dinary, which are not reſciſſory. Reſciſo co, 

actions are divided, 1. Into actions of propyl der 

improbation. 2. Actions of reduCtion-improbahi ora 

tion. 3. Actions of ſimple reduction. Prop W. 

improbations, which are brought for declaria to 

writings falſe or forged, are treated of belon und 

Reduc- 4. 4. 34. et ſeqggq. Reduction-improbation 1s Wi obli 


tion-im- action, whereby a perſon who may be hurt FF lizb 
0 affected by a writing, inſiſts for producing prev 
exhibiting it in court, in order to have it et Wi the | 


Certifica- fide, or its effect aſcertained, under the certii auth 


tion, cation that the writing, if not produced, % inpr 
| be declared falſe and forged, This certiiq cher 
tion is a fiction of law, introduced that grant 


production of writings may be the more eſſ 10; 
tually forced, and therefore it operates only WW comp 
favour of the purſuer; ſo that the wril bye 
though declared falſe, continues in full ſtreng 


a real intereſt, or a perſonal. 
lands has a real intereſt to reduce all deeds a real ins. 
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in all queſtions with third parties. Becauſe 
the ſummons, in this action, proceeds on al- 
ledged grounds of falſehood, his Majeſty's 
Advocate, who is the public prolecythr of 
crimes, muſt concur in it. 


6. This action may be founded, either upon may be. 
A proprietor of either! in 


affecting his eſtate: And though a purſuer' en 
intereſt, in conſequence of his property, appears 
to be equally ſtrong, whether the deeds in 
queſtion flow from his author or not; yet, by 
our practice hitherto, no writings can be called 
for in this proceſs, but thoſe which have been 
granted by perſons with whom the purfuer 
connects a title, St. 4. 20. 14.—F. 16. Dac. 
1709, Le Innercauld. By our older forms, one 
whole right to lands was merely perſonal, 
could not call for ſeiſins of theſe lands, in or- 
der to reduction; but now he may, if they be 
granted by his author, 24. Jan. 1739, Keith. 
Where the writings called for were not granted 
to the defender himſelf, but conveyed to him 
under ſingular titles, the purſuer was formerly 
obliged to cite the defender's authors who were 
liable to their diſponee in warrandice; but, to 
prevent unneceflary delays, defenders are, by 
ihe preſent practice, obliged to cite their own 
authors, Act S 16. Feb. 1723. A reduction- 
improbation is founded on a perſonal intereſt, or a per- 
when one inſiſts for certification againſt deeds ſonal. 
granted by himſelf, or by any of his anceſtors 
vhom he repreſents by ſervice ; but this is not 
competent to an apparent heir, becauſe he can 
have no intereſt till he be ſerved. 

7. As 


founded 


I io<.> 


Terms aſ- 7. As the certification in this proceſs drays 


3 {or after it ſo heavy conſequences, three ſucceſſive M** 
229 ue terms were, by the former cuſtom, aſſigned to 
0 a 7 . . WI 
| the defenders for production, which are redu- * 


ced to two, by 1672, c. 16. & 25. concernin 
the Seſſion. After the ſecond term is elapſed, 
- Intimation muſt be made judicially to the de. 
fender, to ſatisfy the production within ten 
days; and, till theſe are alſo expired, no cer. 
tification can be pronounced, Act S. 1. Fan, 
Can certi- 1709. Certification cannot paſs againſt deeds 
een recorded in the books of Seſſion, if the de 
Fats fender ſhall, before the ſecond term, offer 2 
gainſt wri- 6: | 3 
tings iz Condeſcendence of the dates of their regiſtn. 
publica tion, they being conſidered as already in the 
cuſtodia? hands of the clerk of court; and even thereaf- 
ter, an extract of a deed ſo recorded, will ſtop 
certification againſt the original, unleſs falſe 
hood be objected; in which cafe, the original 
muſt be brought from the record, to the court, 
Extracts of charters from the chancery cannot 
ſtop certification; for, as no charters are record- 
ed there, after ſealing, that record proves not 
the exiſtence of a ſealed charter. No extra 
from an inferior court is a bar to certification; 
the principal writing muſt be laid before the 
Court of Seſſion on a proper warrant. 
Simple re- 8. In an action of ſimple reduction, the cer. 
duction. tification is only temporary, declaring the wr 
ting called for null, until they be produced; 
fo that they recover their full force after pro- 
duction, even againſt the purſuer himſelf; tor 
which reaſon, that proceis is now ſeldom uſed, 
Becauſe its certification is not ſo ſevere as in re. 
duQion-improbation, there is but one term al 
„ — - hgnes 


igned to the defender for producing the deeds - 

called for. 5 5 
9. The moſt uſual grounds of reduction of 2 

writings are, the want of the requiſite ſolem- ia 

nities, 3. 2. 3+ 3 or that the granter was mi? 

nor, 1. 7. 19.3 or interdicted, 1. 7. 34.3 or 

inhibited, 2. 11. 2.; or that he ſigned the 

deed on deathbed, 3. 8. 46.; or was compel- 

led or freightened into it; or was circumvent» 

ed; or that he granted it in prejudice of his 

lawful creditors. | 3 
10. In reductions on the head of force, or Reduction 

fear, or fraud and circumvention, the purſuer uponforce 


ànuſt libel the particular circumſtances from eee 
1 phich his allegation is to be proved; and, tho? ention; 
a . not any one of them ſhould be relevant or ſuf. 


ficient by itſelf, they may, when joined toge- 


10 her, be ſufficient to reduce the deed. Where, 
* herefore, there is the leaſt appearance of rele- 


ancy, the court is in uſe, before anſwer, i. e. 
defore pronouncing any interlocutor upon the 
felevancy of the circumſtances libelled, to al- 
ow a conjunct proof to both parties, as to the 
manner of granting the deed. Reduction is not 
ompetent upon every degree of force or fear; not com- 
t mult be ſuch as would ſhake a man of con- Petent on 
ancy and reſolution. Neither is it competent, * 
in that fear which ariſes from the juſt autho- e 
ty of huſbands or parents over their wives or fear; 
uldren, J. 21. 22. de rit. nupt. ; nor of magi- 
rates over thole ſubjected to them, J. 3. § 1. 


oy ud. met. cauſa ; nor upon the fear ariſing from 
(od le regular execution of lawful diligence by 
* puon, provided the deeds granted under that 


ar relate to the ground of debt contained in 
e Mligence, 22. Jan. 1667, Mair, but, if 
| -". Hey -- 
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they have no relation to that debt, they are re. 
ducible ex metu, Pr. Falc. 4  _ 

nor on the 11, Where a perſon of a weak or facile tem. 
* per executes a deed in itſelf irrational, the moſt 
pad flender circumſtances of fraud on the part of 
| | the receiver, will be laid hold of, to ſet it aſide, 
HS | But, without ſome ſuch circumſtance, the deed 5 
muſt ſtand; for, let a perſon be ever fo ſubjet Wl, 
to impoſition, if he is not fatuous or legally in. WM. 
terdicted, his deeds are effectual, unleſs they i 
have been drawn from him by unfair practices. WI... 
Yet, where the deed itſelf diſcovers oppreſſion, 55 
or a catching an undue advantage from the ne. WM. 
ceſſities, of our neighbour, dole is ſaid ineſe in ne 
re, and ſo requires no extrinſic proof. Thus, a hi; 
bond taken from an heir for quadruple the = 
' fum lent, tho” payable only in the event that WM; 
he ſhould ſucceed to his anceſtor, was reduced, Fra 
except as to the principal ſum really advanced, WM; 

and its intereſt, 13. July 1745, Abercromby. 
Reduction 12. The reduction of alienations hurtful to 
upon the creditors, is founded upon the act 1621, c. 18. 
5 act 162 1. hich we have borrowed from the Roman law, 


Firſt part J. 1. et ſeqq. quae in fraud. cred. By the firt f 
of the act. part of this ſtatute, all alienations granted aſter :; 
contracting of lawful debts, in favour of con-. 156. 
junct or confident perſons, without true, jul ca 
and neceſſary cauſes, and without a juſt price 


Who are really paid, are declared null. One is deemed 
deemed a prior creditor, whoſe ground of debt exiſted 
Fs; before the right granted by the debtor ; tho 
"0153 the written voucher of the debt ſhould bear 

date poſterior to it, 21. Jan. 1669, cred. of 
Conjun& Pollock—27. July 1669, Street. Perſons ate 
or confi- accounted conjunct, whoſe relation to the grant 


ras Perc er is lo near, as to bar them from judging : 
(42490 | . | | 


\ — 
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tis cauſe, 8. Feb. 1712, Lord Elibank. Con- 
fdent perſons are thoſe who appear to be in 


1 Wl the granter's confidence, by being employed in 

it lis affairs, or about his perſon ; as a doer, ſtews 

of ad, or domeſtic ſervant. e ; 

e. 13. Tho', by the letter of this act, the right Gratui- 
ed o be reduced muſt be granted, both without tous deeds 
& price paid, and in favour of a conjunct or = e 
n. confident perſon; yet, by practice, gratuitous 

ey Nichts, even where they are granted to ſtrangers, 

2 


we ſubject to reduction. But rights, tho? gratu- it the | 
tous, are not reducible, if the granter had, at GE 
„e. me date thereof, a ſufficient fund for the pay- ent. 

in nent of his creditors, Dirl. 287. -K. 9. Pro- 

» 1 Whilions to children are, in the judgment of law, Proviſions 
the Weratuirous ; ſo that their effect, in a queſtion to chil. | 
vith creditors, depends on the ſolvency of the dren are 
ed, Wrraiter : But ſettlements to wives, either in ee 
ed, narriage- contracts, 18. Nov. 1729, cred. of 5 
Tizirs, or even after marriage, are onerous, in pay 
tar as they are rational; and conſequently are ments to 
lot reducible, even though the granter was in- wives. 
bent, 11. Jan. 1738, Robertſon.—17, Feb. 

1728, Sir R. Mackenzie. This rule holds allo 

n rational tochers contracted to huſbands, [yrb. 


con-. 22. Jan. 1714, Lockhart: But it muſt, in 
jull WW cales, be qualified with this limitation, if he 

w pſulvency of the granter was not publicly known ; 

me 


jr, it it was, traud is preſumed in the recei- 


ted of the right, by contracting with the banks 

tho t, 2 3. Nov. 1680, Mood. : V 

car . the creditor who objects to the deed, On whom 
d. out, by the words of the act, prove that it does the 
ate prooſ lie. 


s gratuitous, either by the oath or writing 
{ the receiver; but, as the ſtatute is now CX 
alned, the receiver, it he be a conjunct or 
315 | contident 
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confident perſon, muſt aſtruct or ſupport the 
onerous cauſe-of his right, not merely by his 
own oath, but by ſome circumſtances or adm. 
nicles, 15. Dec. 1671, Duff: If there is no ral 


ground of ſuſpicion, the ſlighteſt adminiclg 0 

will ſerve, X. 105. Where a right is prantell.: 

to a ſtranger, the narrative of it expreſſing un 

onerous cauſe, is ſufficient per ſe, to ſecure i 15 

againſt reduction, 22. June 1680, Trotter. % 

Second 15. By a ſecond branch of this ſtatute, Ag 
| branch of 


voluntary payments or rights made by a ban ab 
rupt to one creditor, to difappoint the mor: 
timeous diligence of another, are reducible i... 
the inſtance of that creditor who has uſed th 
prior diligence. Grants made by the debtor 
in conſideration of ſums inſtantly advanced Hor; 
the grantee, are not ſecurities given to credihiW4 | 
tors, and ſo fall not under the-lanQion of HH 
ſtatute; e. g. a ſale of lands, 8. Feb. 1681 
Niel/on, or a bond of borrowed money, tn 
What is Tune 1665, Monteith. A creditor, tho' hy. 
meant by dilizence be but begun by citation, may inſiſt ie 
Prior dil à reduction of all poſterior voluntary rg , 


the act. 


a granted to his prejudice, Harc. 639,—/: ( idec 
January 1696, Brown ; but the creditor ura 

_ neglects to complete his begun diligence wih be 

a reaſonable time, is not entitled to reduce a, 

right granted by the debtor, after the ti unt. 

that the diligence is conſidered as abandoned. 

g. July 1709, Drummond. EEE las | 

Reduc- 16. A prohibited alienation, when come ends 


tion not ed by the receiver, to another who is not pri ur 
in. to the fraud, ſubſiſts by the ſtatute, in the Me, b 
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tenor of the right, or from the conveyance of 
it to the purchaſer, the purchaſer is not pre- 
ſumed to have been partaker of the fraud. 

9. Jan. 1730, Allan. This ſtatute declares all 
ons made contrary thereto to be null, 
either by way of action or exception: But, in Nullity, 
practice, it is only in the caſe of moveable when re 
pts, that the nullity is receiveable by excep- los : 
tion, 16. June 1671, Bower ; it mult be de- {ef rp 
cared by reduction, where the right 1s heri- 
table, 2 2. July 1664, L. Lour. 

17. By act 1696. c. 5. all alienations by a Reduc- 
bankrupt, within ſixty days before his bankrupt- tion upon 
y, to one creditor in preference to anather, are oy 25 

educible, at the inſtance even of ſuch co credi- wy 
rs as had not uſed the leaſt ſtep of diligence. 
\ bankrupt is there deſcribed by the following 
characters; diligence uſed againſt him by horn- 
ng and caption ; and inſolvency, joined either 
it impriſonment, retiring to the ſanctuary, 
bſconding, or forcibly defending himſelf from 
fence. It is ſuſſicient that a caption is raiſed 
gainſt the debtor, tho? it be not executed, pro- 
ided he has retired to ſhun it, 24. Feb. 1737, 

ord Killkerran. It is provided, that all heri- 

le bonds or rights on which ſeiſin may fol- 
ow, ſhall be reckoned, in a queſtion with the 
nanter's other creditors upon this act, to be of 
de date of the ſeiſin following thereon; and it 

been varioutly decided, whether heritabic 

onds, granted in ſecurity of debrs prefently 

mtracted, tall under this branch of the ſtatute ; 

ut, by the laſt deciſion, ac. 2. 189. the act 

s found to relate only to ſecurities for for- 

ler debts, and not to nova debitu -?. 
1 Rights 


"This { acute is found to eitead t0 deeds granted by 


A 


4 


| Truſt- 
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18. Rights granted by a debtor in truſt for 


right, if his creditors, tho? they ſhould contain no partial 
reducible, 1.5 ferri ditor 
clauſe, preferring any one creditor before the 


Actions, 


| 
| 
reſt, were formerly ſet aſide at the ſuit of thoſ: c 
creditors who did not accede to them; becauſe Me 
the right of creditars to affect their debtor's e. i i 
ſtate by diligence, ought not to be reſtrained, p 
by a deed of the debtor, impoſing a truſtee on 
them without their conſent, 12. July 1734, 
Snee : But now they are ſuſtained, if the debt. 
or be not bankrupt in the preciſe terms of the 
ſtatute 1696, 13. Nov. 1744, Snodgraſs, —lal: 


. : 
19. Actions are, both by the Roman law and 


either rei ours, divided into rei perſecutoriae, and jul or 

Perſecule- nales. By the firſt, the purſuer inſiſts barely v. 

Hori th to recover what patrimonio ejus abe/t, al 
15 ſubject that is his, or the debt that is due t 

him; and this includes the damage ſuſtained by r0 

the purſuer, damnum et intereſſe 5 for one 1s ai lay 

truly a ſufferer in his patrimonial intereſt M cot 

that damage, as by the loſe of the ſubject ie pl: 

In penal actions, which always arile ex deli4g hu 

ſomething is allo demanded by way of penaltfhih ct: 

Aion of 20. Actions of ſpuilzie, ejection, and in {ett 

tpuilzic. fion, are penal. An action of ſpuilzie is con of 

petent to one diſpoſſeſſed of a moveable uh ito! 

ject violently, or without order of law, again vt: 

the perio:: dilpoſſeſſing; not only for being bers 

ittored to the poſletion of the ſubject, it mut 

tant, or for the value, if it be deſtroyed, Hon 

allo for the violent profits, (as to which ce 

2. 6. 24), in caſe the action be brought vice. 

| thrill ti, 

166, 


a Scotch bankrupt, executed in England. See 4 
Cutts . No. 110, 9 


rows is alio penal. It proceeds on letters o 
law-borrows, (from borgh a cautioner), which 
contain a warrant to charge the party com- 
plained upon, that he may give ſecurity, not to 
hurt the complainer in his perſon, family, or 
eltate, 1429, c. 129.—1581, c. 117. 'Theſe 
kiters do not require the previous citation 
o! the party complained upon, becaule the cau- 
on which the law requires is only for doing 
what is every man's duty; but, before the let- 
ters are executed againſt him, the complainer 
uit make oath, that he dreads bodily harm 
hom him. 


* 


RE 2: 


three years from the ſpoliation. The purſues 
need prove no more than that he was in the 
lawful poſſeſſion : Nay, tho? the defender ſhould 
offer to prove himſelf proprietor, it is no good 
defence; for he ought not us {bi dicere. But 
it is a relevant defence, that the defender had a 
probable title for what he did, for quilibet titu- 
[us excuſat a ſpolio ; or that he made voluntary 
reſtitution, de recenti, of the goods ſpuilzied, 
cum omni cauſa. Ejection and intruſion are, in Ejection 
heritable ſubjects, what ſpuilzie is in move. and in- 
ables. The difference between the two firſt is, 
that, in ejection, violence is uſed ; whereas the 
intruder enters into the void poſlefſion, withs 
out either a title from the proprietor, or the 
warrant of a judge. The actions ariſing from 
all the three are of the ſame general nature. 


truſion. 


21. The action of contravention of lawbor- Contra- 


lawbor- 
rows; 


Ihe penalty of contravention is its penal» 
acertained to a ſpecial ſum, according to the ty. 
vicnder's quality, the half to be applied to the 
is, and the half to the complainer, 1593, c. 
106. which may be demanded though the per- 
en complained upon ſhould not have given 
55 caution, 


—— 


f vention of 
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caution, in obedience to the letters, 1597, „ 
269. Contravention is not incurred by the 
uttering of reproachful words, where they are Ml 
not accompanied, either with acts of violence, i < 
or at leaſt a real injury; and as the action is i 
penal, it is elided by any probable ground of 
| excuſe. | es OE TO | 
Penal ac- 22. Penalties are the conſequences of delict, 
tions not or tranſgreſſion; and as no heir ought to be 
ee 8 accountable for the delict of his anceſtor, far. 
aint ther than the injured perſon has really ſuffer. 
heirs, ed by it, penal actions die with the delinquent, 
Excep- and are not tranſmiſſible againſt heirs. Yet the 
tion to action, if it has been commenced, and litiſcon- 
this rule. teſted in the delinquent's lifetime, may be con- 
tinued againſt the heir, though the delinquent 
ſhould die during the dependence; as to which, 
ſee F 40. dome actions are rei perſecutoriae on 
the part of the purſuer, when he inſiſts for 
{imple reſtitution, which yet may be penal in 
reſpect of the defender; e. g. the action on the 
Paſſive title of vicious intromiſſion, by which 
the purſuer frequently recovers the whole debt 
due to him by the deceaſed, tho” it ſhould ex- erd 
ceed the value of the goods intermeddled with 

by the defenders. 


 Attions 23. The moſt celebrated diviſion of actions iſ ditt 


petitory; in our law, is into petitory, poſſeſſory, and de- Nee 
claratory. Petitory actions are thoſe, where Wſ  Þ 
ſomething is demanded from the defender, in ¶ bend 
conſequence of a right of property, or of cre-ſ * 
dit in the purſuer: Thus, actions for reſlitu-| die 
tion of moveables, actions of poinding, of b tb 


forthcoming, and indeed all perſonal actions 
upon contracts or quaſi- contracts, are petitor) 


poſſeſſory. Poſſeſſory actions are thoſe which are 3 
=, N N TS eit 7 
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either upon poſſeſſion alacie, as ſpuilzies, or up- 
on poſſeſſion joined with another title, as re- 
movings, 2. 6, 23.3 and they are competent, 
either for getting into poſſeſſion, for holding 
it, or for recovering it; analogous to the in- 
terdicts of the Roman law, quorum bonorum, 
uti poſſedetis, and unde vi. The nature and pri- 
vileges of poſſeſſion have been e explain 
ed, 2. 1. 12. e ſeqq. 

24. An action — moleſtation is a poſſeſſory Action of 
action competent to the proprietor of a land- moleſta- 
eltate, againſt thoſe who diſturb his poſſeſſion. tion. 

It is chiefly uſed in queſtions of commonty, or 

of contraverted marches. Where it is purſued 
before the ſeſſion, the judges are, by 1 587, 

c 42. ratifying an act of ſederunt, ordained to 

remit the cauſe to the ſheriff of the county 

where the lands lie; who is impowered to take 
cognition of the marches, and to put the facts 

in contained in the libel and defences to the know- 

he edge of an inqueſt, conſiſting of perſons dwel- 

ch ling in the pariſh, moſt of them landed men: 

abt But this is now ſeldom practiſed; for the court 

-x- Wl ordinarily allow a proof to be brought before 

ih i temſelves, and give judgment thereupon. 

| Where a declarator of property is conjoined 

ons vith a proceſs of moleſtation, the ſeſſion alone 

de. bs competent to the action. Actions on brieves Brief of 
ere Not perambulation, 1579, c. 79. have the fame N 
a Arion. 
in I endency with moleltations, viz. the ſettling 
re- Net marches between conterminous lands: The 

u- Literence commonly ſtated between the two, 
of, that the firit tort is founded ſolely on a right 

ons et property, and to is petitory; whereas, in 

ry. WY Pic ltations, the Farfaer tounds allo on his 

ed, Dolleſſion. | | 


be! | | * The 


„ Cn, bean 


Adion of 25. The action of mails and duties is ſome. 


mails and 
duties. 


times petitory, and ſometimes poſſeſſory. In 


either caſe, it is directed againſt the tenants and 


natural poſſeſſors of land- eſtates, for payment 


to the purſuer of the rents remaining due by 


them for paſt crops, and of the full rent for the 
future. It is competent, not only to a pro- 
prietor whoſe right is perfected by ſeiſin, but to 
a ſimple diſponee ; for a diſpoſition of lands in- 


cludes a right to the mails and duties ; and con- 


Petitoty. 


ſequently to an adjudger, for an adjudication is 


a judicial diſpoſition. In the petitory action, 
the purſuer, ſince he founds upon right, not pol. 
ſeſſion; muſt make the proprietor, from whom 
the tenants derive their right, party to the ſuit; 


and he muſt ſupport his claim by titles of pro- 


Poſſeſſory. 


perty or diligences, preferable to thoſe in the 
perſon of his competitor. In the poſſeſſory, 


the purſuer who libels that he, his anceſtors, or 


authors, have been ſeven years in poſſeſſion, 


and that therefore he has the benefit of a pollels 


A poſſeſ- 
ſory judg- 


ment. 


ſory judgment, need produce no other title 
than a ſeiſin, which is a title ſufficient to make 
the poſſeſſion of heritage lawful; and it is e- 
nough if he calls the natural poſſeſſors, tho' he 
ſhould neglect the proprietor, S7. 4. 22. 14 
et ſeqq. A poſſeſſory judgment founded on ſe- 
ven years poſſeſſion, in conſequence either of 
a ſeiſin or a tack, has this effect, that tho? one 


| thould claim under a title nreferable to that of 


the poſſeſſor, he cannot compete with him in 


the poſſeſſion; till, in a formal proceſs of re- 


Declara- 
tory ac- 
tions; 


duction, he ſhall obtain the poſſeſſor's title to 

be declared void, St. 4. 26. 2. 

26. A declaratory action is that, in which 

ſome right is craved to be declared in favout 
= F 
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of the purſuer, but nothing ſought ta be paid or 
performed by the defender, ſuch as declarators 
of marriage, of irritancy, of expiry of the le- 
gal reverſion, actions competent to ſuperiors or 
heir donataries for declaring caſualities incur- 
red by vaſſals, &c. Under this claſs may be 
ſlo comprehended reſciſſory actions, which, 
without any perſonal concluſion againſt the de- 


to . 

n. eder, tend ſimply to ſet aſide the rights or 
n. {Writings libelled, in conſequence of which a 
i; ontrary right or immunity ariſes to the pur- 


ner. Declarators of property are now ſeldom 

led, becauſe rights affecting property are more 
fecually forced into the field, by the action of 
eduction. improbation, which has always a de= _ 
aratory concluſion ſubjoined to it. Decrees their pro- 
pon actions that are properly declaratory con- Perties. 
rn0 new right; they only declare what was 
e purſuer's right before, and ſo have a retro- 
ect to the period at which that right firſt 
mmenced, as in declarators of liferent-eſcheat, 
5- 33-3 but this character is not applicable 
moit of our declaratory decrees. Declara- 
rs, becauſe they have no perſonal concluſion. 
ainſt the defender, may be purſued againſt 
apparent heir without a previous charge gi- 


ſe him to enter to his anceſtor ;_ unleſs where 
= cial circumſtances require a charge. 


27. An action for proving the tenor, where- Aion of 
a writing, which is deltroyed or amiſſing, is Proving 
favoured to be revived, is in effect declara- he tenor. 


25 In obligations that are extinguiſhable, 
% by the debtor's retiring or cancelling 


, the purſuer, before a proof of the tenor 
dnitted, muſt condeſcend on ſuch a caſus Caſu a- 
nit, or accident by which the writing ien. 


m Of A, Bock . 


was deſtroyed, as ſhows it was loſt when in the 
creditor's poſſeſſion; otherwiſe bonds that have 
been cancelled by the debtor on payment 
might be reared up, as ſtill ſubſiſting again nc 
him: But in writings which require contrary by 
deeds to extinguiſh their effect, as aſſignations, Hex 
diſpoſitions, charters, &c. it is ſufficient to er 
bel that they were loſt and how, even caſu fir 
no, St. 4. 3a. 3z. 4 
Admini- 28. Regularly, no deed can be revived by 
cles in this action, without ſome adminicle in writing 


wHH0S . e. without ſome collateral deed, referring Me 
that which is libelled; for no written oblig ; 
tion ought to be raiſed up barely on the teſi ing 
mony of witnefles : Yet, where one's who com 
writings have been deſtroyed by fire, or in ei dre 
fach ſpecial caſes which call for an extraotd ons 
nary remedy, a proof of the tenor may be bre 
mitted, without any ſuch adminicle, $7. ibid. Wi o 
theſe adminicles afford ſufficient conviction, Meral 


| the deed libelled did once exiſt, the tenor 1s a 
| | mitted to be proved by witnefles, who m 
depoſe, either that they were preſent at liynl 
the deed, or that they afterwards ſaw it d 
lome- ſubſcribed. Where the relative writings cc 
* 705 tain all the ſubſtantial clauſes of that which 
Je. loſt, the tenor is ſometimes ſuſtained with 
| witneſſes, F. 26. June 1712, Inglis. Ina 
ting which is libelled to have contained 
common clauſes, all theſe muſt appear by 
adminicles ; otherwiſe a right might be 2g 
brought to life, of a quite different nature f 
that which was loſt. * 
Can the 29. The tenor of all writings, both vol 
_— tary and judicial, may be proved by thus 1 
tings be even decrees of appriſing, which, of all 4 
proved? _ | 1 6 | 
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require the greateſt nicety of form, Dirl. 283. 
By act 1579, c. 94. the tenor of letters of 
horning and execution thereof, which have 
not been qudicially produced, cannot be proved 
by witneſſes ; but this ſtatute does not ſeem to 
extend to the caſe of hornings ſupported 'by 
written adminicles. Actions of proving the 
tenor are, on account of their importance, ap- 
propriated to the Court of Seſſion; and, by 
the old form, the teſtimony of the witneſſes 
could not be received, but in preſence of all 
the judges. | 


ing may be alſo reckoned declaratory. It is 
competent to a debtor, who is diſtreſſed or 
threatened with diſtreſs, by two or more per- 
ſons claiming right to the debt, and who there- 
fore brings the ſeveral claimants into the field, 
n order to the debating and ſettling their ſe- 
eral preferences, that ſo he may pay ſecurely 
o him whoſe right ſhall be found preferable. 
[tis action is daily purſued by an arreſtee, in 


ar the lame debt, or by tenants, in the caſe 
i ſeveral adjudgers, all of whom claim right 
o the ſame rents. In theſe competitions, any 


uitiple-poinding in name of the tenants, 


30. The action of double or multiple-poind. Multiple- 
poinding, 


he cale of ſeveral arreſtments uſed in his handg _ 


it the competitors may bring an action of may be 


a * : ; OT by any 

d uber debtors, without their conſent, or even having in- 
as} . - ; 15 

by 2 they ſhould diſclaim the proceis ; ſince the tereſt, tho? 


3% 
e fr 


Flile the ſubject in controverly continues in 
vo, any third perſon who conceives he has 
Toll ght o it, may; tho? he ſhould not be cited 
the n defender, produce his titles, as if he were 
rec ” 8 | | an 


W has introduced it as the proper remedy for r debtor 
ting ſuch competitions determined: And ©& 
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an original party to the ſuit, and will be ad. 

mitted for his intereſt in the competition, ; 

Acceſſory 31. Certain actions may be called acceſſory, f 
actions. becauſe they are merely preparatory or ſubſer. , 
Exhibi- vient to other actions. Thus, exhibitions a: Ml 1 
tions. deliberandum, 3. 8. 27. are intended only toil 
pave the way for future proceſſes. Where 31e. 

party to a ſuit was to prove a point by writings b. 

which were in the hands of a third perſon, b. 
ſeparate action was, by our ancient forms, ne. ji 

ceſſary for forcing the exhibition thereof, &. .cc 

Incident 41. 4. 5.; but this is now done ſummarily, y ie 
diligence. an incident diligence granted by warrant of Ml 16 
the court, againſt the havers or poſſeſſors of m. 
thele writings, for exhibiting them. The pe- va 

fons cited on this diligence muſt either produce of 

the writings called for, or depoſe that they nei-Wl ceſ 

ther have them, nor had them fince the citation, | 

nor have fraudulently put them out of their c for 

ſtody to elude a future citation, nor ſuſpect H ore 

whom they were taken away, nor where the its 

now are; ſee Act S. 22. Feb. 1688. at a 

Transſe- 32. An action of transference is alſo of ti reyi 
rence. fort, whereby an action, during the penden the 
of which the purſuer or defender happens . and 
die, is craved to be transferred from the de as i 

ceaſed to his repreſentative, in the ſame conv that 
tion in which it ſtood formerly. If it be r canr 
purſuer who is dead, it was called a transferenl pron 
__ adlive ; if the defender, it is a transference , pleti 
Transfe- ius. Upon the purſuer's death, his heir mah tract 
rence ac- now, by 1693, c. 15. inſiſt in the cauſe again a wa 
tive, now the defender, without a transference ava 34 
unneceſ- upon producing, either a retour or a confi fame 
lar). teſtament, according as the ſubject is ba pa. 
table or moveable: But transferences paſ their 

i | = 5 Colin 8 
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continue by that act on the former footing; 


it being reaſonable, upon the death of a de- 
fender, to give previous notice to his heir, be- 
fore he be obliged to defend in a proceſs, of 


which perhaps he knew nothing before. Tranſ- 
ferences being but incidental to other actions, 
can be pronounced by that inferior judge alone, 
before whom the principal cauſe depended ; 
but, where the repreſentatives of the deceaſed 
live in another territory, it is the ſupreme 


court which muſt transfer, Gosford, 9. Jan. 


1674, Denhoſm. By the above cited ſtatute 


What 


judges cas 


transfer. 


1693, obligations may now be regiſtered ſum- 
marily after the creditor's death; which before 


was not admitted, without a ſeparate proceſs 


of regiſtration, to which the granter was ne- 


ceſſarily to be made a party. 


33. A proceſs of wakening is likewiſe acceſ- Waken- 


ſory. An action is ſaid to ſleep, when it lies ing. 


over, not inſiſted in for a year, in which caſe 
its effect is ſuſpended ; but even then it may, 
at any time within the years of preſcription, be 


revived or wakened by a ſummons, in which 
the purſuer recites the laſt ſtep of the procels, 


and concludes that it may be again carried on 


as if it had not been diſcontinued. An action, 


that ſtands upon any of the inner-houſe rolls 
cannot ſleep; nor an action in which decree is 
pronounced, becauſe it has got its full com- 


pletion: Conſequently, the decree may be ex- 
acted after the year, without the neceſſity of 
a wakening. | „ 


34. An action of tranſumpt falls under the Tran- 
lame claſs. It is competent to thoſe who have ſumpt, 


partial intereſt in writings that are not in 
heir own cuſtody, againſt the poſſeſſors thereof, 


446 V Actiont. Book ly. 
for exhibiting them, that they may be tranſu. 
competent med for their behoof. Tho? the ordinary title 
to any ha- in this proceſs be an obligation by the defend. 
„ er, to grant tranſumpts to the purſuer, it is ſuf. 
" ficient if the purſuer can ſhow that he has an 
intereſt in the writings; but, in this caſe, he 
muſt tranſume them on his own charges. Ac. 
tions of tranſumpt may be purſued before any 
judge: ordinary. After the writings to be tran- 
ſumed are exhibited, full duplicates are made 
out, collated, and figned, by one of the clerks 
of court, which are called tranſumpts, and are 
as effectual as an extract from the regilter, ſo 
that they cannot be defeated, but by impro- 
bation; in which caſe, the uſer of the tran- 
ſumpt muſt either produce the principal writings 
themſelves upon a diligence, or otherwiſe ſufter 
certification to pals againſt them. Advocations, 
1. 2. 20. and ſuſpenſions, 4. 3. 5. are not lo 
properly acceſſory actions, as judicial ſteps that 
give a new form to the action to which they 
relate. Summonſes praevento termino, which 
were uſed for ſhortening the days of appear. 
ance aſſigned in ſuſpenſions or advocations, are 
now quite in diſuſe; for, by the preſent practice, 
a fixed rule is obſerved with reſpec to thele 
days; and no ſuſpenſion or advocation paſles 
upon long days, as the cuſtom was formerly. 
; 35. Actions proceeded anciently upon brieve; 
T7. iſſuing from the chancery, directed to the julti 
ciently on ciary or judge- ordinary, who tried the matter 
brieves; by a jury, upon whole verdict judgment was 
pronounced: And to this day, we retain certain 
brieves, as of inqueſt, terce, idiotry, tutor), 
perambulation, and perhaps two or three others. 
upon the 
inſtitution 


Sum- 
monſes 
pratvento 
termino ; 


Actions 


NOW, ON . . 
ſummen- But ſummonſes were, immediately 


ſes. 


cn, => hy. to wie 
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inſtitution of the College of Juſtice, introduced 
into our law, in the place of brieves. A ſum- 
mons, when applied to actions purſued before 
the ſeſſion, is a writ in the King's name, iſſuing 
from his ſignet upon the purſuer's complaint, 
authoriſing meſſengers to cite the defender to 
appear before the court, and make his defences. 
Formerly, when a ſummons paſſed the Signet, it Summon- 
contained little more than the purſuer” $ name, ni RK 
and the date af ſigneting: Before citing the belled. 
defender upon it, his name and the days of 
appearance were filled up in the blank ; but 
the libel or declaration, ſetting forth the ground 
of action, needed not to have been ingrofled in 
it, till it was called in court. By A& S. 16. 
225 1723, which was but temporary, the libel 
was ordained to be filled up in ſummonſes be- 
fore execution, with certain exceptions therein 
contained; and this act is made perpetual by 
a polterior one, 19. Feb. 17422 

36. The days indulged by law to a defender, POD 
between his citation and appearance, to prepare lg 3 8 
tor his defence, are called, induciae legales. | 
ire i be is within the kingdom, twenty-one and fix 
ce, Wl days, for the firſt and ſecond diets of appear- 
ele Wi ance, muſt be allowed him for that purpoſe ; 
ies and, if out of it, ſixty and fifteen. Defend- 

ers reſiding i in Orkney or Zetland muſt be cited 

ves Wi on forty days, 1685, c. 43. In certain ſum- Privileged 
lt. monſes which are privileged, the induciae are ſummons. 
ter WY fhortened ; Spuilzies and ejections proceed on 
was Wi titten days, 1503, c. 65. wakenings and tranſ- 
ain i icrences, being but incidental, on ſix; fee the 
„litt of privileged ſummonſes, in Act S. 29. June 
ers. 1072. A ſummons muſt be executed, 1. e. 
the hon againſt the defender, lo as the laſt diet 
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of appearance may be within a year after the 
date of the ſummons; and it muſt be called 
within a year after that diet, otherwiſe it fall 
for ever. Offence againſt the authority of the 


niable court, acts of malverſation in office, by any 
without : 

ſummons. Member of the College of Juſtice, and acts of 
violence and oppreſſion, commited during the 
dependence of a ſuit, by any of the parties, 
may be tried without a ſummons, by a ſumma- 

ry complaint. %%% On 
Concourſe 37. Different civil actions were, by the Ro- 


ef actions. man law, frequently competent, on the ſame 


ground- right, to the purſuer; who, after he 
had prevailed in one action, might inſiſt in the 
other, in ſo far as it contained more than he had 


recovered by the firſt. Our law knows no ſuch 


concourſe; for, where an action is in part penal, 
e. g. a removing, ſpuilzie, &c. a purſuer who 


reſtricts his demands to, and obtains decree 


merely for reſtitution, cannot thereafter bring 
a new proceſs for the violent profits. Vet the 
ſame fact may be the foundation both of a ei- 


minal and civil action, becauſe theſe two are 


intended for different purpoſes; the one for 
ſatisfying the public juſtice, the other for in- 


demnifying the private party: And tho! the de- 


fender ſhould be abſolved in the criminal trial, 


for want of evidence by witneſſes, the party in- 


Accumu- 
lation of 
actions. 


jured may bring an action ad civilem effectum, 


in which he is entitled to refer the libel to the 


defender's oath. 1 
38. Where actions of different kinds were 
competent, tho? upon the ſame ground of right, 
they could not, by the Roman law, be included 
in the ſame libel, J. 43. F 1. d. reg. Jure, for 
every different ſpecies of action had a particular 
OS 3 . formula, 


M rt. Atm. 1 Y 
{rmile, which it behoved the pretor to ob. 

ſerve, in remitting the cauſe to the judge. But, "0 
where one had ſeparate claims againſt another, = 


© el productive of the ſame ſort of action, he 
7 might have thrown them into one libel, . 52. 


6 14. pro ſocio; becauſe there, as the actions 
were of the ſame kind, one formula ſerved for 
all, By our forms, one libel may contain dif- 
ferent concluſions on the ſame ground of right, 
reſciffory, declaratory, petitory, &c. if they be 
not repugnant to each other: Nay, tho” dif- 
ferent ſums be due to one, upon diſtin& 


yg — . 
—— N 5254 — — _ 
= a ** — — 3 Cr — > 
"+ e 1 - * 


le grounds of debt, or even by different debtors, 
: the creditor may inſiſt againſt them all in the | 


ame ſummons. | 

29. Defences are pleas offered by a defender, Defence; 
for eliding an action. They are either dilatory, dilatory 
which do not enter into the cauſe itſelf, and fo and per- 


can only procure an abſolvitor from the 115 pen- emptory. | 
N dens: Or peremptory, which entirely cut off | 


ne purſuer's right of action, (que perimunt 
ham). The firſt, becauſe they relate to the 
arms of proceeding, muſt be offered in limine 
udicii, and all of them at once, Ad S. 20. 


Fr ay be proponed at any time before ſentence, 
7 


2. C. ſent, reſc. But with the reſtriction con- 
aned in Act S. 23. July 1674. EY 

40. A cauſe, after the parties had litigated it 
klore the judge, was ſaid by the Romans to : 
e litiſconteſted. By litiſconteſtation a judi · Litiſcon- 
al contract is underſtood to be entered into teſtation. 
the litigants, by which the action is perpe- 
ed againſt heirs, even wher it ariſes ex de - 
JJ oo ee a” 
: * time is allowed for verifying them, 24. 


\ 
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Proba- 


tion; 


prout de 
jure; 


by ſingle 
combat; 


duels on weighty occaſions. 
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licto. By our law, litiſconteſtation is not 


formed till an act is extracted, admitting the 


libel or defences to proof, 7 * Feb. I712, Stuart, 


Tre 2. Of Probation. 


A EL allegations by parties to a ſuit, muſt 
be ſupported by proper proof. Probation 

is either by writing, by the party's own oath, 
or by witneſſes. In the caſe of allegations, 
which may be proved by either of the three 
ways, a proof is ſaid to be admitted pra 
de jure; becauſe, in ſuch caſe, all the legal 
methods of probation are competent to the 
party: I the proof he brings by writing be 
lame, he may have recourſe either to witneſſes 
or to his adverſary's oath ; but, if he ſhould 
firſt take himſelf to the proof by oath, he can 
not thereafter uſe any other probation, for the 


reaſon aſſigned $ 3.; and, on the contrary, 


purſuer, who had brought a proof by witneles 
on an extracted act, was not allowed to reci 
to the oath of the defender, 18. Nov. 173] 
M*Brair. - Single combat, as a ſort of appes 
to providence, was, by our ancient law, admit 
ted as evidence, in matters both civil and ct 
minal, R. M. I. 3. c. 13. § 4. It was reſtridg 


by St. K. III. c. 16. to the caſe of ſuch caplt 


crimes, where no other proof could be had 
and ſome traces of this blind method of trial 4 
mained in the reign of J. VI. 1600, c. 12; f 
even by that act the King might authoris 


2. J 
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2. As obligations or deeds, ſigned by they wri- 
party himſelf, or his anceſtors or authors, ting. 
muſt be, of all evidence, the leaft libel to 
exception; therefore every debt or allegation 
may be proved by proper evidence in writing. 

The ſolemnities effential to probative deeds 

have been already explained, 3. 2. 3. et /eqg. 

Books of account kept by merchants, tradeſ. Books of 
men, and other dealers in buſineſs, though not accounts 
ſubſcribed, are probative againſt him who bow tar 
keeps them ; and, in caſe of furnifhings by a 3 
ſhop-keeper, ſuch books, if they are regularly ere 108 
kept by him, ſupported by the teſtimony of a 
ſingle witneſs, afford a ſemiplena probatio in 
his favour, which becomes full evidence by his 
own oath in ſupplement, Gosford, 5. Fune 1672, 
od. Notorial . inſtruments and executions Notorial 

by meffengers bear full evidence, that the inſtru- 

hlemnities therein ſet forth were uſed, not nog 5 
to be invalidated otherwiſe than by a proof 3 5 1 
of falſehood; but they do not prove any other Ee | 
extrinſic facts therein averred, againſt third _ 
parties, nor are they evidence of the - warrant 

mn which they proceed: Thus, a ſeiſin does 

not prove the exiſtence of the relative charter, 

20. Dec. 1664, Norvel; non enim creditur refes 

renti, niſi conſtet de relato. „„ 
3. Regularly, no perſon's right can be pro- probation 
ed by his own oath, nor taken away by that by oath of 
it his adverſary ;z becauſe theſe are the bare a- party on 
erments of parties in their own favour. But, reference. 
ere the matter in ifſue is referred by one f 

lie parties to the oath of the other, ſuch oath, 

tough made in favour of the deponent him- 

eli, is deciſive of the point; not becauſe a party's 

ah in his own cauſe is evidence, but ew 2 
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the reference is a-virtual contract between the 
litigants, by which they are underſtood 6 
put the iſſue of the cauſe upon what ſhall h i 
depoſed: And this contract is ſo ſtrictly regard. 


ed, that the party who refers to the oath of the 
other cannot afterwards, in a civil action, pleall ! 

upon any deed againſt the party depoſing, in. 
conſiſtent with his oath, K. 31. To obe q 
the ſnares that may be laid for perjury, he, toll 'l 
whoſe oath of verity a point is referred, ny a: 
refuſe to depoſe, till his adverſary iwear, th v 
he can bring no other evidence in proof of io. 
allegation, Sr. 4. 44. 2. The party to whom p⸗ 
reference is made, in place of making oa fe 
ſometimes defers the point back to his aden 
ſary ; but this is not indulged, unleſs it ſhall ye 
appear, from the circumſtances of the ca fei 
that he himſelf cannot depoſe in the matter th 
ferred to him with diſtinftneſs. ti 
In what 4. A defender, though he cannot be compe 2c! 
caſes a led to ſwear: to facts in a libel properly crimiua g 
party w yet may, in treſpaſſes, where the concluſion iſ thi 

retule to 2. g 

depole. limited to a fine, or to damages; e. g. in bloc filt 
| wits, 13. Jeb. 1634, Bailie of Meiro; ll teri 
batteries, F. 24. July 1678, Gordon; or i im. 
juries, 2. Jan. 1736, Stuart. Wives are cou 
bliged to make oath, on debts contracted bull pur 
them before marriage, 9. March 1627, x pro 
and executors on debts. due by the decealed_ghif e 
An oath 13. March 1627, Ker ; which oaths: are «hy pen 
ot party. fectual againſt themſelves, as to their prope i re 
affects on · jntereſt: But the huſband cannot be effected obli 
Iy che liti- the wife's oath; nor the relict, or others co lap 
bants. cerned in the executry, by that of the executafhMimp 
who is merely their truſtee. In general, 166. 


oath of party cannot either hurt or benefit th 


yu 
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parties; being, as to them, res inter alios acta, 
. 9. § 7. J. 10. de juręej. A tutor's oath, though 
it cannot bind his minor in à matter of debt, 
yet is effectual againſt him as to acte of admi - 
niſtration done by the tutor, 12. Dec. 1661, 
TTT. he Re Re ny 


The qualities which are admitted by the judge 
as part of the oath, are called intrinſic, thoſe 
which the judge rejects or ſeparates from the 
oath, extrinſic. Where the quality makes a 
part of the allegation which 1s relevantly re- 


merchant, ſuing for furniſhings after the three 
years, muſt, in order to make relevancy, of- 
fer to prove, by the defender's oath, not only 
the delivery of the goods, but that the price is 
ſtill due; therefore, though the defender ſhould 
acknowledge upon oath his having received the 
goods, yet, if he adds, that he paid the price, 
this laſt part, being a denial that the debt ſub- 
lilts, is intrinſic ; ſince it is truly the point re- 


import an extinction of the debt, but barely a ic. 
counter claim, or mutua petitio, againſt the 
purſuer, is is held as extrinſic, and muſt be 
proved aliunde. The quality of compenſation 
8 extrinſic, 9. Dec. 1664, Learmont ; for com- 
penſation does not operate by our law ip/o 
hure. A creditor, in a holograph bond, is not 
obliged, even. after the vicennial preſcription is 
elapſed, to prove that the debt ſtill ſubſiſts, but 
imply, that the bond was ſigned by the debtor, 
1609, c. 9. 3 the quality of payment is therefore, 
VVV in 


5. An oath upon reference, is ſometimes Qualified 
qualified by ſpecial limitations reſtricting it. oaths. * 


ferred to oath, it is intrinſic. Thus, becauſe a trinſic, 


terred to oath, Where the quality does not or extrin- 


In what 
caſes 1s 
the qua- 
lity of 
payment 
intrinſic. 


Oaths in 


ſupple- 
ment, 
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in this caſe, extrinſic, and reſolves into a defence, 
being no part of the libel referred to oath. _ 

6. One who ſues on a debt, conſtituted 
neither by writing, nor before witneſſes, muſt 
refer, not only its conſtitution, but ſubſiſtence, N 
te the defender's oath ; ſince the oath of the WW, 
debtor, by which alone the debt can be proved, 
ought to be alſo effectual for a proof of its pay, 
ment: The quality therefore of payment or fa. 
tisfaction muſt, in ſuch caſe, be intrinſic, by be 
the above mentioned rule, 14. Jan. 1737, 
Moffat. Yet a defender who, in his oath, ad- 


mits the conſtitution of a debt, cannot get of F 
by adjecting the quality of payment, where WW... 
the payment ought, by its nature, to be vouch: in 
ed by written evidence, 23. Dec. 1707, Brown Wi 
The obſervations made upon this point apply 11 
with equal force to the caſe where the de. ul 
fence of payment is referred by the defender ¶ ou 
to the purſuer: Thus, if the creditor ſhall de. out 
poſe, that the money he received was not in gen 
payment of the debt purſued for, but in conſe. WF" g 
quence of a ſeparate bargain, the quality is in- Mer. 
trinſic, being really a denial. of the point re- Menn. 
terred to oath, 27. Nov. 1705, Sinclair; but, ¶ . 
if he acknowledges that he received a ſum in 
payment, it will not avail him, tho” he ſhoul A, 
add, that he had afterwards diſburſed>it on the Hi 
debtor's account. aa. . 

7. Oaths of verity are ſometimes de fette, 
by the judge to either party, ex GMficio; which enn 
becauſe they are not founded ofi any implied 9 1 
contracts between the litigants, are not final eh 


decifive, but may be traverſed on proper ei 
dence afterwards produced; or the caule, it Men 
has been purſued before an interior court, a 


be advocated, in reſpect the judge had no good 


reaſon to examine the party. Theſe oatlis are are defer- 
commonly put by the judge, for ſupplying a red for 
lame or imperfect proof, and are therefore called, ſupplying 
oaths in ſupplement. There are frequent in- Pp anos” 
ances of them, in that ſort of diſburſements Pt. 
by factors, which does not eafily admit of 
vouchers ; or in furniſhings by merchants, the 
quantity or prices of which are not fully pro- 

ved by witneſles. Where the evidence brought 

before the judge does not amount, even to a 

ſemiplena probatio, he ought not to take the 

party's oath in ſupplement, F. 28. Dec. 1695, 
Thomſon. After a party depoſes, upon a refe. Re.exa- 
rence, either of his adverſary or of the judge, mination 
in general terms, he cannot be re-examined of a party 
upon any particular fact which may involve him a vine 
in perjury, Dirl. 453. And, leſt parties mould 
be led into the ſuſpicion of that crime, the 

court, where ſpecial interrogatories are to be 

put, begin with theſe, and then proceed to the 

general one; fee Diction. vol. 2. p. 15. 

8. To prevent groundleſs allegations, oaths Oath of 
of calumny have been introduced, by which calumny, 
either party may demand his adverſary's oath, 
that he believes the facts contained in his libel 
or defences to be juſt and true, 1429, c. 12 5. 8 
As this is an oath, not of verity, but only of o- is only an 
pinion, the party who put it to his adverſary, bath of 

4 does not renounce other probation, Sf. 4. 44. ONT 
u.; and therefore no party is bound to give an 

) party 1 O pl ] 
cath of calumny, on recent facts of his own, Act 
d. 13. Jan. 1692; for ſuch oath is really an 


1all - : . | 

I oath of verity. Formerly, parties, even after eee e | 
if | lacy had proved their allegations, might have! ful 
* Xen compelled to [wear de calumnia, 13. Jan. proof; : 


105625, 
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1625, Lord 22 ; but theſe oaths are now col. 


fined to the caſes where the proof is not yet 
brought, or where it is defective, F. 22. Der. 
nor in re- 1699, Logy. They do not take place in reduc. 
ductians. tions. improbations before production; for the 
dich purſuer's allegation that the writings called for 
are falſe, is founded merely in a-#&tio jurit, and 
ſo is not inconſiſtent with his believe that they 
da genuine, Darl. 159. They have not been fo 
in diſuſe. frequent ſince Act S. 1. Feb. 17135, § 6. where. 
by any party, againſt whom a fact ſhall be al. 
ledged, is obliged, without making oath, to 
confeſs or deny it, and, in caſe of calumnious 
denial, is ſubjected to the expence that the o- 

ther party has thereby incurred. 
A party 
not com- ny, the citation carries, or at leaſt implies, a 
pearing certification, that, if the party does not appeat 
r at the day aſſigned for depoſing, he ſhall be 
confel e held pro confeſſo; from a preſumption of his 
© conſciouſneſs, that the fact upon which he de- 
clines to ſwear makes againſt him; but no par- 
ty can be held pro confeſſo, it he be in the 
kingdom, without a previous perſonal citation 
uſed againſt him. The Court of Seſſion are in 
uſe to reſtore the party, who offers de recent 
to purge his contumacy, upon refunding to hi 
adverſary the expence he has been put to by 
the delay; but no perſon will be reſtored ex in. 
tervallo, where the adverſe party is in danger 


of loſing his other probation, by the death af 


the witneſſes, unleſs on the moſt pregnant 
but he grounds. Where one is reſtored ex Ji, . G. 
may be 
reponed, 


either ex the certification is entirely taken off, Harc. 7413 
Juſiitia or but if he be reſtored ex gratia, and happens „ 
„ 16 


Ex gratia. | 


9. In all oaths, whether of verity or calum- 


becauſe he was not legally cited, the effect of 


refuſed to ſwear, 6. Feb. 1675, Irvine. 


without order of law, or the extent of his da- 


Ipuilzie, or in an unwarrantable intermeddling 


his oicy has made it neceſſary, as in the caſe 
de. f nautae, rau pones, ſtabularii, 3. 1. 11. This 
ar- th, as to the quantities, is not adinitted, where 
the ere is a concurring teſtimony of witneſles 
ion Wrought in proof of it, ſee F. 16. Jan. 1697, 


beck upon exorbitant values that may be 


in. 
ger n by the party on his own goods, the court 
hof, by the later practice, ordained the pur- 
jant er, betore making oath, to exhibit a ſpe- 
ef al condeſcendence of the prices, with the 
» of vunds on which it proceeds, which they tax 


hey ſee reaſonable, and then admit the oath, 
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die before depoſing, the preſumptive confeſſion 
operates againſt his heir. "Tho? an oath which Oath 
reſolves into a non memini, cannot be ſaid to 
prove any point, yet where one ſo depoſes upon 
a recent fact, to which he himſelf is privy, memins. 
his oath is conſidered as a diſſembling of the 
truth, and he is held pro confeſſo, as if he had 


10. An oath in litem, is that which the Oath 12 
judge defers to a purſuer, for aſcertaining ei- /item; 
ther the quantity or the value of goods which 
have been taken from him by the detender 


mages. An oath in /item, as it is the affirma- it obtains 
tion of a party in his own behalf, is only allow. only in 
m. Ned where there is proof that the other party caſes of 
has been engaged in ſome illegal act, e. g. in a "9985 


vith the purſuer's goods; or where the public 


an. When it is put as to the value of goods, in chat 
is only an oath of credulity ; and therefore caſes 
has always been iubject to the modification ſul.j-Q to 


It the Lords, Harc. 740. : But, as a further modifi- 
| CALlON. 


I net 


which re- 
ſolves in- 
to a non, 


. PANC Þf ree 
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not exceeding ſuch previous modification, TY # 

ov 1737, Man. 

Proba- 11. Anciently, when writing was little uſed, ' 

tion by molt points might have been proved by uit. 
witnefles. neſſes, N M. I. 3. C. 1. $ 6. 22. 23. Sc.: Even 

| that poſſeſſion, which is eſſential to heritable } 

rights, depended on the teſtimony of the part 

curiae, 2. 3. I5.; but, after writing came ty 

be a more general accompliſhment, the lubrii-Wl , 

ty of teſtimonies made it neceſſary to bring f 

probation by witneſſes within a narrower col. 8 

paſs. By a conſtitution of Ch. IX. of France } 

dated 1566, all contracts for ſums exceeding, 

rejected in 100 livres muſt be reduced into writing. Tie, 

payments jaw of Scotland, tho” it has not carried thi ;. 

. point ſo far, rejects the teſtimony of witneſe e 

Scots; I. In p 1 8 of any ſum above L. 100. Schuhe. 

all which muſt be,proved either Tak eh vel 1 

in gratui- 7amento, by AF S. 8. June 1597. 2. In fen 

tous pro- gratuitous promiſes, which, tho? for 5 ſmall tot: 

miſes; trifle, cannot be proved by witneſſes; ſince, . 

their force depends entirely on the import oft a 

words uttered by the promiſer, he may be mu. 

underſtood by inattentive hearers, 19. 7168 

1 1672, Dcuchar. 3: In all contracts, wie him 

tracts writing is either eſſential to their conſtitutioM i, 

where 3. 2. 2. or where it is uſually adhibited, as be 

writing is th 6 borrowing of money. And it is a art 

Na IE rule, ſubject to the reſtrictions mentioned in i et 

next $, that no debt or right, once con{tituty , 

by writing, can be taken away by wituctles ping 

1. C. de teftib. - :- | 5 n 


1 bet 12, On the other part, probation by witad Hang 


caſes, ad- ſes is admitted to the extent of L. 100 Sci dom, 
micted be in payn.ents, nuncupative legacies, aud Vt... 


= 15 s zgreements which contain mutual obligatil eral 
Scots; 0 
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19 26. June 1705, Anderſon. And it is received 

to the higheſt extent, I. In all bargains which Tn what | 
ed, Wi have known engagements naturally arifing from caſes to 
ui them, concerning moveable goods. 2. In facts the high- 
ven performed i in ſatisfaction, even of a written obli. eſt extent. 
bc WY cation, where ſuch obligation binds the party 
are i preciſely to the performance of them, 25. Nov, 
U 1624, Bifſet,—7. Jan. 1662, E. Lauderdale. 
nd. z. In facts, which with difficulty admit of a 
ring Caf by writing, even tho” the effe& of ſuch 
proof ſhould be the extinction of a written o- 
bligation, eſpecially if the facts import fraud 
cu; or violence; thus, a bond is reducible cx dale, 

on a proof by Funes Laftly, all intromiſ- 
tha fon by a creditor with the rents of his debtor's 
elle eltate payable in grain, may be proved by wit- 
cou nefſes, 4. Feb. 1071, Wiſhart, — 2. Dec. 1675, 
l ji en; and even intromiſſion with the ſilver 
n Arent, where the creditor has entered into the 
alle total poſſeſſion of the debtor” $ lands, 2 f. Jux. 
1711, Baillie. 
| 13. No perſon, whoſe near relation to ano. What per- 
digger bars him from being a judge in his cauſe, ſons are 
0857, 6. 13, can be admitted as a witneſs for N 
ha witneſles. 
wle him; but he may againſt him, 24. Nov. 170g, 
wtok "HEN e except a wife or child, who. cannot near rela. 
be compelled to give teſtimony againit the tions; 
luſband or parent, ob rcverentiam perſonae, Ct 
netum perjurii, F. 23. July 1700, Erftine, cod. 
e, Drummond. Tho? the witnels, whoſe pro- 
pnquity to one of the parties is objected to, be 
as nearly related to the other, the objection 

Iands good, New Coll. 48. The teſtimony of 
oneltic ſervants is rejected, becauſe of their domettic 
lependence on their matters ; but that of han- fervaut: ; 
rialtlmen is admitted for thoſe who employ 

| them, 


= — 


ali 
A 


. moveable 
tenants ;.' 


infamous 
perſons; 


pupils; 


women; 


witneſſes 
rect ed 
gun not a. 
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them, F. 26. Feb. 1685, Erſtine. Former 
moveable. tenants, 7. e. tenants who have ng 
written tacks, were difallowed, from the pre, 
ſumed influence of their landlords over them; 
but now, ſince that influence is much worn out; 
our preſent practice admits them, 15. Jan. 
1735, Balckader. . i | 
14. The teſtimony of infamous perſons is re. 
jected, 7. e. perſons who have been guilty of 


crimes that law declares to infer infamy, or ne 
who have been declared infamous by the ſen. y. 
tence of a judge; but, imfamia facti does not il or 
diſqualify a witneſs, 31. Jan. 1671, Lady 
Milton. Pupils are inhabile witneffes ; being, mi 
ia the judgment of law, incapable of the in- WM :«{ 
preſſions of an oath. The teſtimony of women va 
is always received, when it is neccfary, i. e. Wil vid 
when the fact cannot bu proved without them; WM hin 
and it is {eldom adn.ited, where other witnel-W ;-. 
ſes can be had, Feb. 1730, Dunbar,—13. Jun. pro 
1736, Wiſeman. Near kiuſmen or domeltic elt. 
ſervants may, where there is a penury of vit. ec 
neſles, ariſing from the nature or circumſtances no 
of the fact, be received cum nota ; that is, their Nhe 
teſtimony, though not quite free from ſuſpi- an 
cion, is to be conjoined with the other eur 
dence, and to have ſuch weight given it as t!}Mprot 
judge ſhall think it deſerves. "ch 


Witneſſes 
fre pur- 
ged of 
partial 
counſel. 


1 nit tat a 
telltmtonit. 


reſt in the ſuit, nor have given advice how t0 


15. All witneſſes, before they are examine uit 
in the cauſe, are purged of partial counſel, that 
ie, they muſt declare, that they have no inte- Medio 


conduct it; that they have got neither bribe not 
promile, nor have been inſtructed how to de. 
poſe; and that they bear no enmity to elthef 
of the partics. Thele, becauſe they are tis 
| JJ ³·¹W1ꝛA NTIEY polls 
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points put to a witneſs before his making 

oath, are called initialia te/timonii, Where a 

party can bring preſent proof of a witneſs's 

partial counſel, in any of the above particu- 

Jars, he ought to offer it before the witneſs 

be ſworn ; but, becauſe ſuch objection, if it 

cannot be inſtantly verified, will be no bar to 

the examination, law allows the party in that 

caſe to proteſt for reprobator, before the wit - Proteſin: 
nels is examined; i. e. that he may be after · tion ſorre- 
vards allowed to bring evidence of his enmity, ee 
or other inhability. 


dy 16. The Lords, by the former practice, ad- Tita alen 
„ mitted action of reprobator, tho? no ſuch pro- thereupon 
m. teſtation had been entered, ſo long as ſentence! N 
cn vas not pronounced in the principal cauſe, pro © not 

| only be- 
. WF vided it could be admitted without damage to Ps 7 
mj bim who had cited the witneſs, F. 13, July tence, 
nel. 1700. Grodin: But, by our preſent cuſtom, re- 


fan. probators are not received, unlels ſpecially pro- 

lie telted for at the examination of the witneſs, 

wit- eren tho! he who ſummoned him can qualiſy 
ices i no lols by the intermediate death of others, 
heir Whom be might have brought for proof of the 

vlpl-Wi ſane facts, 5 Jan. 17 37» Wright. Reproba- 
erer is competent, even after ſentence, where it 
; the proteſtation is duly entered, 26. June 1623, 
lachran; but, in that caſe, the party inſiſting 
muit conlign I. roo Scots, which he forfeits 


that Wi he ſuccumb, 3. Dec. 1635. Robinſon, This 

inte- action muſt have the concurrence of the King's he wit- 
o arocate, becauſe the concluſion of it imports neſs muſt 
e not 


&rjury ; and, for this reaſon, the witneſs muſt be made a 
de made a party to it. 9. Nove 1676, Pater. Party. 
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Diligence 17. The interlocutory ſentence or warratt, 

againſt by which parties are authoriſed to bring their MI. 

witneſſes, proof, is either by way of act, or of incident dj | 
ligence. In an act, the Lord Ordinary who pro. Wl ' 
nounces it, is no longer judge in the proces, il - 
but, in an incident diligence, which is commonly i © 
granted upon ſpecial points that do not exhaut Wl / 
the cauſe, the Lord Ordinary continues judge, il * 
If a witneſs does not appear at the day fixed by ill © 


the warrant of citation, a ſecond warrant i; Ml " 

granted of the nature of a caption, containing Wi © 

a command to meſſengers to apprehend and 

Circum- bring him before the court. Where the party iſ 
duction to whom a proof is granted, brings none with. ſu 

| aa _ in the term allowed by the warrant, an inter-. 
FE 8. locutor is pronounced, circumducing the term, Wl ”! 
and precluding him from bringing evidence lc 
thereafter. The word circumduce is uſed nearly in Pr 

Conclu- the ſame ſenſe, I. 73. 1. 2. de judic. Where eri. by 
ded cauſe. dence is brought, it it be upon an act, the“ 
Lord Ordinary on the acts, after the term for 

proving 1s elapſed, declares the proof conclu- law 

ded, and thereupon a ſtate of the cafe is preps **: 

red by the Ordinary on concluded caules, Wſ 

which muſt be judged by the whole Lorcs; of k 

but, if the pooof be taken upon an incident 6d 
diligence, the import of it may be determined 4 

al 


by the Lord Ordinary in the cauſe. 
Preſump- 18. Where facts do not admit a direct proc ee 
tions, preſumptions are received as evidence, which, Pre 


in many caſes, make as convincing a proof 2 * 
the direct. Preſumptions are conſequences de. 2 
duced from facts known or proved, which inte! . th 
BT | 


the certainty, or at leaſt a ſtrong probability, 0 | 
another fact to be proved. This kind of pot e 
bation is therefore called artificial, becaule "© 

| ” requite 


V. Tit. 2. 
" requires a reaſoning to infer the truth of the 
en point in queſtion, from the facts that already 


4 zppear in proof. Preſumptions are either, 1. J. 


uf ſumption 3 and it is ſo ſtrong, that it rejects 


ing cited, is, from a preſumption of his partiality, 
ang rejected, let his character be ever ſo fair; and 
ny thus allo, a minor, becauſe he is by law pre- 


ich. ſumed incapable of conducting his own affairs, 
is, upon that preſumption, diſabled from acting 


ter- : be x 

* without the conſent of his curators, though he 
nee tbould be known to behave with the greateſt 
yin prudence. Many ſuch prefumptions are fixed 


ei: dy tatute, 1592, 6. 145.—1621, c. 18,1690, 
the 4. 21. &e. | : es | 5 


+ 


for 19. Praeſumptiones juris are thoſe, which our uri; 


Ju hw. books or deciſions have eſtabliſhed, with- 


b. cut founding any particular conſequence up- 
les, on them, or ſtatuting ſuper pragſumpto. Moſt 


(5:0 of this kind are not proper preſumptions, infer- 
gem ed from politive facts, but are founded, merely 
ned on the want of a contrary proof; thus, the le- 
dal pretumptions for freedom, for life, for in- 
nocence, &c. are in effect ſo many negative 
propoſitions, that ſervitude, death, and guilt, 
arc not to be pretlumed, without evidence 
brought by him who makes the allegation. All 
ot them, whether they be of this fort, or pro- 


raded, not ouly by direct evidence, but by o- 
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ris et de ſure; 2. Juris; or, 3. hominis or judicis. 
0 The firſt ſort obtains, where ſtatute or cuſtom Juris et d 
-1 Wl <ltabliſhes the truth of any point upon a pre- e: 


all proof that may be brought to elide it in ſpe- 


cial caſes. Thus, the teſtimony of a witneſs, 
who forwardly offers himſelf without being 


per preſumptions, as they are only conjectures _ 
lormed from what commonly happens, may be 


ther 
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1udicis. 


Fiio 
juris. 


Res J ulli - 
catae. 


| hominis or judicis, are thoſe which ariſe dai 


judge. 
Things are preſumed, which are likely to be 


certification is obtained in a reduCtion-impro- 


that they had once exiſted, and were genuine, 


BDRorzgry would be moſt uncertain, if 


definitive judgment, be brought again in que. 


which exclude all review or rehearing. 
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ther conjectures, affording a ſtronger degree 
of probability to the contrary. Praeſumptiong Ml i 


from the circumſtances of particular caſes ; the 
ſtrength of which is to be weighed by the 


20. A fiftio juris differs from a preſumption, 


true; but a fiction of law aſſumes for truth 
what is either certainly falſe, or, at leaſt, is a 
probably falle as true. Thus, an heir is feigned 
or conſidered in law, as the ſame perſon with 
his anceſtor; thus alſo writings, againſt which 


bation, are judged to be falſe, ctione juris, tho 
the moſt convincing proof ſhould be brought 


Fictions of law muſt, in their effects, be a. 
ways limited to the ſpecial purpoſes of equity 
for which they were introduced; fee an ex. 
ample, 4. 1. 35. | 
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debateable points might, after receiving a0 


ſtion, at the pleaſure of either of the parties: “ #? 
Every ſtate has therefore affixed the character He 
of final to certain ſentences or decrees. which 
in the Roman law are called res judicalae, and 


2. Decree: the 
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2. Decrees of the Court of Seſſion, are either Decrees 
| in foro contradictorio, where both parties have of the 
litigated the cauſe, or in abſence of the defend. I 
er, Decrees of the ſeſſion in foro cannot, in IP: 
the general caſe, be again brought under the re- 
view of the court, either on points which the 
parties neglected to plead before ſentence (which 
we call competent and omitted), or upon points 
leaded and found inſufficient, (proponed and 
repelled) 1672 c. 16. $ 19. But decrees, in what 
though in foro, are reverſible by the court, 3 
where either they labour under eſſential nut. ebe. 
lities, e. g. where they are w/tra petita, or not 
conformable to their grounds and warrants, or 
founded on an error in calcul, &c. or where 
the party againſt whom the decree is obtained 
has thereafter recovered evidence ſufficient to 
overturn it, of which he knew not before, St. 
4. 1. 44. Mackenzie, & I. H. t. | 
3. As parties might formerly reclaim againſt 
the ſentences of the ſeſſion, at any time belore 
extracting the decree, no judgment was final 
lil extract; but now a ſentence of the inner- Fo 
loule, either not reclaimed againſt, within fix Two cons 
:derunt-days after its date, Act S. 9. July _— 
1709, or adhered to upon a reclaiming © Sram 
hough it cannot receive execution till extract, final. 
pakes the judgment final as to the Court of 
deſion, Act S. 26. Nov. 1718. And, by an 
der of the houſe of Lords, 24. March 1725, Time li- 


* IR 5 
les: appeal is to be received by them from ſen. mited for 
ter Nences of the ſeſſion after five years from ex. appeals. 
hich acting the ſentence; unleſs the perſon entitled x 


ſuch appeal be minor, clothed with a huſ - 
Jand, non compos mentis, impriſoned, or out 
| the kingdom. Sentences, pronounced by 


VV 
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the Lord Ordinary, have the fame effect, if not 

reclaimed againſt, as if they were pronounced 

in preſence; and all petitions againſt the inter. 

locutor of an Ordinary mult be preferred 

within eight ſederunt days after ſigning ſuch 
interlocutor, Ac S. 9. July 1709. 

Decrees 4. Decrees, in abſence of the defender, have 

of the fel. not the force of res judicatae as to him; for, 

mo hay : where the defender does not appear, he cannot 

„, be {aid to have ſubjected himſelf, by the judi. : 


l e 
_ ditcatae, Clal contract which is implied in litiſconteſta. « 


tion: A party therefore may be reſtored againſt 
theſe, upon paying to the other his coſts in re. 
covering them. The ſentences of inferior courts 
may be reviewed by the Court of Seſſion, be. 
fore decree, by advocation, 1. 2. 20. and after 
decree, by ſuſpenſion or reduction; which tw 
laſt are alſo the methods of calling in queſtion 
fuch decrees of the ſeſſion itfelf, as can agait 
be brought under the review of the court. 
Sentences 5. Reduction, 4. 1. 5.—18. is the proper re 


are re. medy, either where the decree has already re ; : 
viewed ceived full execution by payment, or where i A 
either d gecrees nothing to be paid or performed, bu 

reduction, : . | | 166 
ſimply declares a right in favour of the purlue thin 

| Suſpenſion is that form of law by which tight .. 
or ſuſpen- | wan 
ſion. effect of a ſentence-condemnatory, that has nc "me 
yet received execution, is ſtayed or poſtponec * 
till the cauſe be again conſidered. The firſt fte on tt 
towards ſuſpenſion is a bill preferred tot . 
Lord Ordinary on the bills. This bill, hq lube 
the deſire of it is granted, is a warrant for i dhare 
ſuing letters of ſuſpenſion, which pals the ſign Wi. 105 
but, if the preſenter of the bill ſhall not, wil = 

in tourteen days after paſling it, expedite ! | 


letters, execution may proceed on the ſente! 
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AAS. 3. July 1677. Suſpenſions of decrees 
wt n foro cannot paſs, but by the whole Lords in 
el time of ſeſſion, and by three in vacation time; 
er. but other decrees may be ſuſpended by any one 
be jagg e 3 | 
ich 6. As ſuſpenſion has the effect of ſtaying Suſpend- 
the execution of the creditor's legal diligence, ers muſt 
ve Wi it cannot, in the general caſe, paſs without B au. 
Or, il caution given by the ſuſpender to pay the debt, 
not in the event it ſhall be found due, fee Act S. 29. 
di Jan. 1650. Where the ſuſpender cannot, from 
fta. bis low or ſuſpeted circumſtances, procure un- | 
queſtionable ſecurity, the Lords admit juratory Juratory 
caution, i. e. ſuch as the ſuſpender ſwears is the caution. 
belt he can offer ; but the reaſons of ſuſpenſion 
are, in that caſe, to be conſidered with parti - 
cular accuracy at paſſing the bill, Act S. 8. 
Mo. 1682, The nature of the obligations, a- 
filing from this judicial cautionry, is explained, ; py 
| | . | | n what 
3 3- 28, Decrees in favour of the clergy, of gs ful 
univerſities, hoſpitals, or pariſh ſchool-malters, penſion 
tor their ſtipends, rents, or ſalaries, cannot be cannot 
luſpended, but upon production of diſcharges, paſs on 
or on conſignation of the ſums charged tor, tu. 
1669, c. 6.— 1696, c. 14. A charger, who 
thinks himſelf ſecure without a cautioner, and 
vants diſpatch, may, where a ſuſpenſion of his 
diligence is ſought, apply to the court to get 
the reaſons of ſuipenſion ſummarily diſcuſſed 
on the bill. Co „„ 

7. Though he, in whoſe favour the decree Suſpen- 
ſupended is pronounced, be always called the tion, when 
charger, yet a decrec may be ſuſpended before compe- 

a charge be given on it. Nay, ſuſpenſion is . 
competent even where there is no decree, for 
putting a ſtop to any illegal act whatſoever : 
Fc, = | | Thus, 
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Thus, a building, or the exerciſe of a power Nd 
which one aſſumes unwarrantably, is a proper Ml i 
ſubje& of ſuſpenſion, Letters of ſuſpenſion Ml 1 
The ſoſ- hear the form of a ſummons, which contains a 5 
e warrant to cite the charger; and it is likely d 
cite the that they were anciently uſed by way of ſun. Ml * 
charger monſes: But they have now of a long time Wl tt 
upon his been conſidered merely as a prohibitory dil. WM to 
letters. gence; ſo that the ſuſpender, if he would turn Ml i 
provoker, muſt bring his action of reduction p. 

in common form, as was found in a ſuſpenſion to 

of the election of a magiſtracy, Feb. 1722, 0 


Magifr. of Edinburgh. It, upon diſcuſſing the ¶ u. 

Decree of letters of ſulpenſion, the reaſons ſhall be lu. if v: 

ſuſpention. ſtained, a decree is pronounced, ſuſpending the ct 

| letters of diligence on which the charge was gi-M co 

ven /empliciter ; which is commonly called af on 

decree of ſuſpenſion, and has the fame force with WI the 

a reduction, as it takes off the effect of the de-. 

Decree cree ſuſpended to perpetuity. If the reaſons Let 

finding of ſuſpenſion be repelled, the court find the let-W aga 

e wh ters of diligence orderly proceeded, i. e. regu · ¶ dec 

ed larly carried on; and they ordain them to be ga 

| put to farther execution. 5 dik 

The exe. 8. Decrees are carried into execution, by d. the 

cution of ligence, either againſt the perſon, or again] pen 

decrees; the eltate of the debtor. The firſt ſtep 159 

©, perſonal execution was anciently by letters pal cing 
perſonal ; I © » 0 

by letters ling the ſignet, which were called letters of“ 

of teur four forins, becauſe the debtor was there) bim 

forms; charged to make payment, four times ſuccel i leite 

tively, each charge upon three days. By tue, 

fourth, he was charged either to pay the debt ef th 

or to enter himſelf into a priſon ſpecified in ti.). 

letters; and, if he did neither within the date | 


of the charge, the meſſenger was directed char 
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er IM denounce him rebel; which ſeverity was thought 
er Ml iuſtifiable, becauſe the debtor might have pre- 
on WM vented it by entering into priſon. Letters of and by 
; a borning were not authoriſed to paſs upon liquid eee of 5 
ly Wl debts till 1584, c 139.; but letters of four 9 
m. WM forms appear to have alſo continued in uſe till | 
me WM the year 1613 ; ſee Sp. Pr. p. 149. 150. Be- 
ili. bre horning could paſs on the decree of an in- 
17 Wl ferior judge, the decree was, by our former 
ion WM practice, to have been judicially produced be- 
on tore the ſeſſion, and their authority inter- 
22, poled to it by a new decree; which, becauſe it 
the was made out in the preciſe terms of the other, 
ſu. as called a decree- conform: But now, letters Decree- 
the of horning may be granted by warrant of the conform. 
gi. court without the neceſſity of a decree- conform, 
ba on the decrees of magiſtrates of boroughs, 
vith WY ſherifts, admirals, and commiſſaries, 1593, c. 
de; 177.—1606, c. 10.1609. c. 15.— 1612, c. 7. 
ons Leiters of horning were ſometimes directed 
et- againſt all and ſundry, without any previous 
gu- decree, or even citation, S7. 4. 3. 25. as letters 
de gainſt pariſhioners for building church. yard- 
likes, in conſequence of 1597, c. 233. or againſt 
the heritor of a pariſh for the payment of ſti- | 
pend, Theſe general letters were declared, by General | 
1592, c. 140. to be no foundation for denoun- letters of 
eing any perſon who was not previouſly cited horning 
to hear and ſee the letters directed againſt diſchar- * 
lim; and now, by 1690, c. 13. no general 80 : rl 
liters can ifſue, except for the King's reve- 1 
nue, or miniſters ſtipends, or upon poindings 
, „ | 
9. It the debtor does not obey the will of : 
tte letters of horning, within the days of the 
Marge, 2. 5, 24. the charger, after denoun- 
; —_ RE | FE | : cing 
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cing him rebel, and regiſtering the horning, 
Letters of 2. 5. 25. 26. may apply for letters of caption, Wil © 
caption. which contain a command, not only to me. 
| ſengers, but to magiſtrates, to apprehend an; 
Concur- impriſon the debtor. All meſſengers and mz Ml * 
_—_ giſtrates, who refuſe their aſſiſtance in exe. 
gers and cuting the caption, are liable /ub/ediariat for 
magi- the debt; and ſuch ſubſidiary action is ſupported 
ftrates. by the execution of the meſſenger employed by 
the creditor, expreſſing that they were charged 
to concur, and would not. By magiſtrates are 
underſtood, only ſuch as the law obliges to 
have ſufficient priſons, as ſheriffs, ſtewarts, bai. 
lies of ſubſiſting boroughs of regality, or ma 
giſtrates of royal boroughs: Hence a bailie of 
a borough of barony cannot be charged to ex. 
ecute a caption, 13. March 1623, Bailie of 
Duns. Letters of caption contain an exprels 
warrant to the meſſenger, in cafe he cannot 
get acceſs, to break open all doors, and other 
lock-faſt places, where he is to ſearch. _ 


What 10. Law ſecures Peers and married women * 
age K againſt perſonal execution by caption, upon d 1 
againſt vil debts. Pupils are ſecured by ſpecial ſtatue 
caption. 1696, c. . No caption can be executed p 

gainſt a debtor, within the precincts of t“ 
Privilege King's palace of Holyroodhouſe: But this pn by 
of ſanctu· vilege of ſanctuary afforded no ſecurity to ci * 
15 minals, as that did which was, by the canon 1 


law, conferred on churches and religious hug, 
: 6 1 . 9 . 6 d hve 
Protection ſes. The King's caſtles are not entitled * 
againſt this privilege, Falc. 2. 218. Where the pt 


caption. ſonal preſence of a debtor, under caption, i * 
neceſſary in any of our ſupreme courts, tif dud 
judges are impowered to grant him a prot 
tion for ſuch time as may be ſufficient for 1 


com 


Tit. z. Of Sentences e 
coming and going, not exceeding a month, 
1681, c. 9.—1698, e, 22. | | 8 
11. After a debtor is impriſoned, he ought Priſoners 
not to be indulged the benefit of the air, not mult be 
even under a gaurd; for creditors have an in- e 1 
tereſt, that their debtors be kept under cloſe © 
confinement, that, by the /qualor carceris, they 
may be brought to pay their debt: And any 
magiſtr-te or jailor, who ſhall ſuffer the pri- 
ſoner to go abroad, without a proper atteſta- when lia- 
tion, upon oath, of the dangerous ſtate of his ble /ubjidi- | 
health is liable /b/ediarie for the debt, by Ad aris for 
S, 14. June 1671. Magiſtrates are in like n 
manner liable, if they ſhall ſuffer a priſoner to 
eſcape, through the inſufficiency of their pri- 
ſon, AF S. 11. Feb. 1671: But, if he ſhall e- 
ſcape under night, by the uſe of inſtruments, 
or by open force, or by any other accident 
which cannot be imputed to the magiſtrates or 
jalor, they are not chargeable with the debt; 
provided they ſhall have, immediately after his 
eſcape, made all poſſible ſearch for him. Re- form of 
gularly, no priſoner for debt upon letters of liberating 
caption, tho' he ſhould have made payment, a priſoners 
could be releaſed without letters of ſuſpenſion, _ 
containing a charge to the jailor to ſet him at 
liberty ; becauſe the credttor's diſcharge could 
not take off the penalty incurred by the debtor 
or contempt of the King's authority: But, to 
ave unneceſſary expence to debtors in ſmall 
debts, jailors are, by Act S. 5. Feb. 1675, 
powered to let go priſoners where the debt 
does not exceed 200 merks Scots, upon pro- 
duction of a diſcharge, in which the creditor 
conſents to his releale, See Act S. 18. July 
VV „„ a gl 
| 12. Our bv 
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Libera - 12. Our law, from a conſideration of com. 
tion, upon paſſion, allows inſolvent debtors to apply for z 
ceſio bono. releaſe from priſon, upon a a bonorum i, «, WY ” 
n upon their making over to the creditors all Ml 7 
their eſtate, real and perſonal. This muſt he 
inſiſted for, by way of action, to which all the n 
creditors of the priſoner ought to be made par. WI" 
mult Pro- ties. The priſoner muſt, in this action, which Wi 
is cognizable only by the court of ſeſſion, ex- Nee 
ſoner's Hibit a particular inventory of his eſtate, and 
oath; make oath that he has no other eſtate than i; 
therein contained, and that he has made no 
conveyance of any part of it, ſince his impri 
ſonment, to the hurt of his creditors. He muſt 
alſo make oath, whether he has granted anf 
diſpoſition of his effects before his impriſon- WW” 
ment, and condeſcend on the perſons to whom, 
and on the cauſe of granting it; that the court 
may judge, whether, by any colluſive practice, 
he has torfeited his claim to liberty, Ad &. 

FED Ru Dec. 1685, and 8. Feb. 1688, 
compeent 13. A fraudulent bankrupt is not allowed 
to delin- this privilege ; nor a criminal who is liable in 
quents. an aflythment or indemnification to the party 
5 injured or his executors, tho? the crime itfelt 
ſhould be extinguiſhed by a pardon, Fall. 2. 
230. A diſpoſition granted on a ce//zo bonw- 


rum is merely in farther ſecurity to the credi lacl 
tors, not in ſatisfaction or in ſolutum of the b 
debts. If, therefore, the debtor ſhall acquire le \ 
any eſtate after his releaſe, ſuch eſtate may be . 
attached by his creditors, as if there had bee] 1 0 
no ce/ſio, except in ſo far as is neceſſary for hi ** 
ſubſiſtance, J. 4. pr. de ceſſ. bon. —. Q. Att. c. * 


Dyvours $ 3. Debtors, who are ſet free on a cſi U 
habit. zorum, are obliged to wear a habit proper i 
; | | | i . dyvout 


or lor 


dyrours or bankrupts. The Lords are, by 
1696, c. 5. prohibited to diſpenſe with this 
mark of ignominy, unleſs, in the ſummons and 
proceſs of cefſio, it be libelled, ſuſtained, and 
proved, that the bankruptcy proceeds from 
misfortune. And bankrupts are condemned 
to ſubmit to the habit, even where no ſuſpicion 


h of fraud lies againſt them, if they have been 
x (eaalers in an illicit trade, New Coll. 4. 5 
* 14. Where a priſoner for debt declares up- Indigent 


on oath, before the magiſtrate of the juriſdic- Priſoners 
tion, that he has not wherewith to maintain _ a 
himſelf, the magiſtrate may, by 1696, c. 32. ſet limented, _ 
him at liberty, if the creditor, in conſequence or libera- 

of whoſe diligence he was impriſoned, does ted onthe 
bot aliment him within ten days after intima- cond 

jon made for that purpoſe. But the magiſtrate“ 
ay, in ſuch caſe, detain him in priſon, it he 

huſes to bear the burden of the aliment, ra- 

her than releaſe him, 20- Feb. 1713, Grierſon. 

This ſtatute, which is uſually called the act of 

mace, is limited to the caſe of priſoners for 

wl debts: No priſoner, therefore, can claim 


4 e benefit of it who is committed, either for 

be performing a fact in his own power, F. 

„ „He. 1709, Roſs, or for not paying a fine 

Mn damages ariſing ex delicto, 23. Nov. 1738, 
o 5 
the 15: Decrees are executed againſt the move. Execution 5 


le eſtate of the debtor by arreltment or againſt the | 
inding, B. 3. T. 6. ; and againſt his heri- lte. 

de eſtate, by inhibition, B. 2. T. 11. or ad. 
cation, B. 2. 7. 12. Letters of poinding, 
nell as of horning, may be iſſued by war- 
u of the court of ſeſſion, on the decrees of 
mor judges, 1661, c. 29. A meſſenge: em- 


320 - ployed 


Letters3 
of open 
doors. 
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ployed i in poinding, if he has not t alſo letters of 
caption alongſt with him, has no power to break Ml 
open doors; but, if he returns an execution that 
acceſs was denied him, letters will be iſſued of 
courſe, giving him that power, which are called, WI! 
letters of open doors. If one be condemned e 


in a removing or other proceſs, to quit the pol t 


ſeſſion of lands, and refuſes, notwithſtanding x Ml i 


Lene of charge, letters of eje ion are granted of courſe, b 


ejcction. 


Decrees 


arbitral. 


Submiſ- 
Hon, 


Overſ- 


Man. 


ſent practice, where one oppoſes by violence 


ordaining the ſheriff to eject him, and to enter Me. 
the obtainer of the decree into poſſeſſion, ni 
Where the party ſtill continued to poſſeſs in Ii 
ſpite of law, the Scots Privy council, while {Wo 
that court ſubſiſted, granted letters of fire and 
ſword, authoriſing the ſheriff to diſpoſſeſs hin 
by all the methods of force ; ; but, by our pre- 


the execution of a decree, or of any lawful d 
ligence, which the civil magiſtrate is not able 
by himſelf and his officers to make good, th 
execution is enforced manu militari. 


16. A degree arbitral, which is a ſentene ub 
proceeding on a ſubmiſſion to arbiters, has ſong ers 
affinity with a judicial ſentence, though in nabe 
reſpects the two difter. A ſubmiſſion is a cer 
tract entered into, by two or more parties bart 

have diſputable rights or claims, whereby te Lit 
reſer the differences to the final deter minati gene 
of an arbiter or arbiters, and oblige themſet 
to acquieſce in what fhall be decided. Wha ice) 
there are two or more arbiters an over{man 'ro\ 
commonly named in the ſubmiftion, to who „ 
power is given to determine, in caſe the arb certa 
cannot agree in the ſentence; and ſomett umn 
the nomination of the overſman is left to iet 


arbiters: But, in either caſe, the overſman = 
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of no power to decide, unleſs the arbiters differ in 

ak opinion; for the power of deciſion is given in 

at he firſt place to them, Darl. 161. Where the How jon 
ithin which the arbiters are to decide, is ubmit. © 

of day within w ich the arbiters a cide, is ſubmil- 

en, elt blank in the ſubmiſſion, practice has limit- fions are 

el, ed the arbiters power of deciding to a year. As obliga- 


ol. his has proceeded from the ordinary words of Y- 
92 ſtyle, impowering the arbiters to determine 
fe, betwixt and the day f nent to 


ner come; therefore, where a ſubmiſſion is indefi- 

on, nie, without ſpecifying any time, it ought, 

in like all other contracts or obligations, to ſubſiſt 

hile tor forty years. And, on this ground, a bond 

and obliging the granter to ſubmit debateabte 

him claims to certain perſons, is perpetual, and 

productive of an action at any time within the 

years of preſcription, 25. Jeb. 1630, iluy,—}. 

feb. 1669, Loſioal. Submiſſions, like mandates, 

expire by the death of any of the parties ſub- 

mitters ; fee 25. Heb. 1639, Hay 
17. VYormerly arbiters who had excepted a Can abi. 

ſubmillion, might have been compelled by let: ters be 

ters of horning to pronounce ſentence ; which compelled 

proceeded from the ityle in which ſubmiſlions ©? decide! 

vere then executed, by which not only the 

parties, but the arbiters, conſented to the re- 

gziltration of the ſubmiſlion, in order to dilt- 

zence, As this part of ſtyle is now diſuſed, it 

may be doubted, whether an arbiter who has 


N henfWeceepted the office, may, like a mandatary, 
nano it up at plealure; lee J. 30. June 1699, 
wa %%), and J. 3. § 1. de rec. ct qui. This 38 
rbüc certain, that he cannot now be compelled by 


Uummary diligence to decide. As arbiters arc Arhiterg 
at veſted with juriſdiction, they cannot com- c 
bel witneſſes to make oath before them; or ha- 87ant 


„ WAIT 
vers Arran 
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for citing vers of writings to exhibit them; but this de. 

. witneſſes, fect is ſupplied by the court of ſeſſion, who, u 

the ſuit of the arbiters, 6. Fan. 1670, Ker, of 

of either of the parties, F. 26. June 1696, 

Stevenſon, will grant warrant for "citing wit. 

nor exe- neſſes, or for the exhibition of writings, For ll 

cute their the ſame reaſon, the power of arbiters is bare. il 

yn gen ly to decide; the execution of the decree be. 
tences. BY | 

| longs to the judge. Where the ſubmitter; Wl « 

conſent to the regiſtxation of the decree arbi. Wi 1 

tral, performance may be entorced by ſummary Ne 

diligence. | N 1 = 27 

They can- 18, The power of arbiters is wholly derived Ml þ 

ep noms from the conſent of parties. Hence, uber b 

ers given their powers are limited to a certain day, they 

them. cannot pronounce ſentence after that day; tho 

they may, in ipſo ter mino, i. e., ꝛ;n the very day 


betwixt and which the parties impowered then a: 
to decide, F. 30. June 1694, Milſon: Nor can n. 
they ſubject parties to a penalty higher tha nc 
that which they have agreed to in the ſubmi p- 
ſion, 24. Feb. 1739, Cred. of Boquban. Andy of 
where a ſubmiſſion is limited to ſpecial clain hi 
| ſentence pronounced on ſubjects not ſpeci hi: 

in the ſubmiſſion is null, as being u/tra wt 
compromiſſi. : 5 EE art 
The pow- 19. But, on the other part, as ſubmiſongf thi 
ers of ar are deſigned tor a moſt favourable purpoſe, . pa 
21 oi - * amicable compoſing of differences, the poweſ tio 
terpreted, thereby conterred on arbiters receive an amp bar 
interpretation. For this reaſon, a general u the 
miſſion of all queitions and claims between 1 tlc: 
parties, imports a power to the arbiters to nl . 
cide upon claims, not only of moveable, b arb 
of heritable bonds, 15. Dec. 1631, Kincaid gro 
Lence allo, where arbiters in a ſpecial ſubaſ boo 


f 


7 


fon decree mutual general diſcharges to be 


valid, in as far as it relates to the claims ſpecified 


Crawfurd. In like manner, tho?, by the Roman 
law, a decree arbitral which decided only part 
of the claims ſubmitted, and left the reſt open, 


decree is effectual by our cuſtams, 20. March 
1630, Stark: Yet, to prevent cavilling, that 
vel WI power, where it is intended to be given to ar- 
here WY biters, is by the preſent ſtyle ſpecially expreſſed 


Tit. z O Sentences, ke. 499 


granted hinc inde, the decree is nevertheleſs 
in the ſubmiſſion ; and the effect of the gene- 


ral diſcharge is by a favourable interpretation 
reſtricted to theſe claims, F. 25. Dec. 1702, 


was null, J. 19. F 1. de rec. et qui. ſuch partial 


they in the ſubmiſſion. Where the ſubmitters have 


mutual claims againſt one another, a decree ar- 


da bitral which determines only thoſe on one part, 


no cale, be preſumed to be the meaning of 
of a final deciſion on the claims competent to 


his by a law. ſuit. 


the ſentence, or enormous prejudice of the 
party, defeated the principal deſign of ſubmif. 
lions, viz. the cutting off law ſuits; and was 
the ſubmitters, by which they agree to acqui- 


rec. et qui. But, by Reg. 1695, F 25. decrees 


hood. 


Tir. 


and leaves all on the other undetermined, is 
null, 30. June 1625, Falconer ; for it can, in 


parties, that one of them ſhall have the benefit 
bim, while the other is left to make good all 

20. Our more ancient law, by which decrees Decrees 
arbitral might be reduced on the iniquity of arbitral 


not redu. 
cible on 


iniquity. 


hardly reconcileable to the expreſs compact of 
tlce in the deciſion of the arbiter, J. 27. § 2. de 


arbitral are declared not reducible upon any 
round, except corruption, bribery, or falſe- 


Tr. . Crines. 5 


includes every breach, either of the lay 
of God, or of our country. In a more reſtrid- 
ed meaning, it ſignifies ſuch tranſgreſſions of 
law as are puniſhable by courts of juſtice, Wl ; 
Eh Crimes were, by the Roman law, divided into u 
public, public and private. Public crimes were thoſe : 
that were expreſsly declared ſuch by ſome law Will , 
or conſtitution, J. 1. de publ. judic. and which, e 
on account of their more atrocious nature and d 
hurtful conſequences, might be proſecuted by 
any member of the community, F 1 Ib. cad. t. 
and pri- Private crimes could be puriued only by the 
vate. party injured, and were generally puniſhed by 
a pecuniary fine to be applied to his uſe. Þy 
the law of Scotland, no private party, excep! 
the perſon injured, or his next of kin, can ac- 
cuſe criminally : But the King's Advocate, wiv 
in this queſtion repreſents the community, ha 
a right to proſecute all crimes in wvindictan pi. 
blicem, tho? the party injured ſhould retule 10 
concur. Smaller offences, as petty riots, ii. 
juries, &c. which do not demand the public 
vengeance, paſs generally by the appellation 
of delicts, and are puniſhable only by a mal 
pecuniary mulct, or perhaps by a ſhort impii. 


| 
Crimes, HE word crime, in its moſt general ſenſe, 
: 
A 


| ſonment. | 5 wh 
Dole iseſ- 2, It is of the eſſence of a crime, that ther ma 
ſential to be an intention in the actor to commit it; tu pre 
erumes; an action, in which the will of an agent has %% in t 
part, is not a proper object either of rewards TB nar, 


puniſhments 


puniſhments : Hence ariſes the rule, crimen dolo 
contrahitur. Simple neghgence does not there- 
fore conſtitute a proper crime, J. 7. 4d lig. 
Corn. de ſicar. Yet where it is extremely grols, 
it may be puniſhed arbitrarily or extra ordinem ; 
fe, i fee J. 11. de incend. ruin. naufr. Far leſs can we 
aw reckon in the number of crimes, involuntary 
d: actions, the firſt cauſe of which is not in the a: 
of gent; or thofe committed by an idiot or fu- 
ce, nous perſon : But leſſer degrees of fatuity, 
nto i which only darken reaſon, will not afford a 
ole Wi total defence, though they may fave from the 
law WI beena ordinaria. Actions committed in drunk- 
ich, . ennels are not, as to this queſtion, to be confi- 


7 | : | te 
and Wi dered as involuntary, ſeeing the drunkenneſs 


by WY itſelf, which was the firſt cauſe of the action, 
|. WF is both voluntary and criminal, 
the 3. On the fame principle, ſuch as are in a 
| by BW ſtate of infancy, or in the confines of ir, are 
BY i incapable of a criminal action; dole not being 
cep: incident to that age, J. 12. ad. leg. Corn. de ſicar. 


has 1: falſ.; but the preciſe age at which a perſon 
1-8 becomes capable of dole, being fixed neither 
e 18 by nature nor by ſtatute, is by our practice to 
| be gathered by the judge, as he beſt can, from 
the underſtanding and manners of the perſon 
acculed, Where the guilt of a crime ariſes 
ciefly from ſtatute, the actor, if he is under 
puberty, can hardly be found guilty; but, 
where nature itſelf points out its deformity, he 
may, if he is proximus pubertati, be more ealtly 
prelumed capable of committing it: Yet, even 
in that caſe, he will not be puniſhed poena ordi- 
varia. po ee 


44. One 


yet negli- 
gence is 

ia fome 
caſes pu- 


niſhable. 


Involun- 
tary ac · 
tions. 
Actions 
commit- 
ted by i- 
diots. 
Actions 
commit- 
drunken». 


Infants 
cannot 
commit 
crimes. 


40% Ihe Roman law afferts, in general, that crimes Can pupils 
are not imputable to pupils, J. 22. pr. ad leg. Corn. commit 


them? 
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Acceſſo- 4. One may be guilty af a crime, not only 
ries, or by perpetrating it himſelf, but by being acce{- 
h ſory to a crime committed by another; which 
ers laſt is by civilians ſtyled ope et confilio, 1, 50, 
§ 3. de furt. and, in our law phraſe, art and 

part. A perfon may be guilty, art and par, 

either by given advice or counſel to commit 

the crime; or, 2. By given warrant or man. 

| date to commit jt; or, 3. By actually aſliſting 
by advice; the criminal in the execution. A bare advice 
does not ſeem, by the Roman law, to have in- 
ferred guilt, J. 36. pr. de furt.; contrary to the 
practice of moſt other nations. It is generally 
agreed by doQtors, that, in the more atrocious 
crimes, the advifer is equally puniſhable with WM ** 
the criminal; and that in the lighter, the 


circumſtances ariſing from the adviſer's leſſer i '* 
age, the jocular or careleſs manner of giving WM * 
; advice, &c. may be received as pleas for foften- gel 
mandate, ing the puniſhment. One who gives mandate “ 


to commit a crime, as he is the firſt ſpring of 
action, ſeems more guilty than the perſon em- 
ployed as the inſtrument in executing it; yet 
the actor cannot excuſe himſelf under the pre. 
tence of orders which he ought not to have 
obeyed. How far the commands of a ſuperior 
may, in certaih caſes, either free entirely from 
puniſhment, or mitigate it, is explained by 
Mackenzie, Crim. Treat. Tit. Art and Path 


or aſſiſt- 5. Aſſiſtance may be given to the committer be 0 
Ane, of a crime, not only in the actual execution, 4 
| | C 


but previous to it, by furniſhing him with poi. 
ſon, arms, or the other means of perpetrating 
it; but, if he who thus aſſiſts, had no reaſon to 


believe that theſe inſtruments were wing 
| | . or 


mw. WoOwe. — 


for a criminal purpoſe, no guilt can be inferred 


againſt him. That ſort of aſſiſtance, which is 


not given till after the criminal act. and which | 


is commonly called abetting, tho' it be of it- 


ſelf criminal, does not infer art and part of 


the principal crime; as if one ſhould favour 
the eſcape of a criminal, knowing him to be 


ſuch, or conceal him from juſtice. But if, pre. 
rious to the commiſſion of the crime, one 


mould promiſe protection to the criminal, it 
will involve both in equal guilt; for nothing 
can be a ſtronger incitement to crimes than the 


allurance of being ſcreened or protected from 


puniſument. . 535 3 
6. Thoſe crimes that are, in their conſe. 


| 5 Crimes 
quences, moſt hurtful to ſociety, are puniſhed puniſhed 


capitally, or by death; others efcape with a capitally. 


lelſer puniſhment, ſometimes fixed by ſtatute, 
and ſoinetimes arbitrary, 7. e. left to the diſ- 
cretion of the judge, who may exercile his ju- 
diction, either by fine, impriſonment, or a 
corporal puniſhment. Where the puniſhment 


Jays lo in expreſs words, and leaves no liberty 
o the judge to modify: But where, in any of 
dur ancient laws, I. B. c. 132.—1457, . 
7. Cc. the life of the oſtender is put in the 
ercy or will of the King, it is probable that 
de judge, in place of pronouncing ſentence 

imlelf, left it to the Sovereign, who inflicted 
ometimes a capital, and ſometimes a leſſer pu- 

llment, on the perſon guilty, according to 


Ws demerit. The ſingle eſcheat of the crimi- Capit 


al falls on conviction, in all capital trials, tho? crimes in. 


_ = ji 8 OWE ; * 
s left by law ta, the diſcretion of the judge, punith- : 
e can in no caſe extend it to death; for, ment ne- 


where the law intends to puniſh capitally, it ver ex- 
| | P "AO - ded 10 


death. 


al 
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fer ſingle the ſentence ſhould not expreſs it, for, if the 
eſcheat. bare non-appearance in a criminal proſecution 
| draws this forfeiture after it, 2. 5. 26. 27, 
much more ought the being convicted of a ca. 

pital crime to infer it. „„ 
7. Certain crimes are eommitted more im. 
mediately againſt God himſelf; others, againſt Wl - 
the ſtate; and a third kind, againſt particular Wl | 
perſons. The chief crime in the firſt claſs, cog. Will « 
Blaſphe- niſable by temporal courts, is blaſphemy, under 
my. which may be included atheifm. This crime F 
cConſiſts in the denying or vilifying the Deity, WM r 
by ſpeech or writing. Blaſphemers were pu- WI » 
niſhed capitaily both by the Jewiſh law, Lev. 
xxiv. 16. and by the Roman, Nov. 77. All 
Who curle God, or any of the perſons of the b 
| bleſſed Trinity, are by our law, 1661, c. 21. n 

to ſuffer death, even for a fingle act; and thoſe Wi < 


who deny him, if they perſiſt in their denial. iſ 1: 
This act is ratified by 1695, c. 11. which allo Wl < 
makes the denial of a providence, or of the au- v: 
thority of the holy Scriptures, criminal; and MW to 
|  puniihable capitally for the third offence. all 
Witch- 3. Ali perſons who uſed witchcraft, ſorcery, the 
craft... or necromancy, or pretended {kill therein; and »al 
all coul{ulters of witches, were puniſhed by death, fei. 
1563. c. 73. But, by act 9. Geo. II. c. 5. n b 
proſecution can be carried on for witchcri the 
or conjuration; and, by the ſame act, all vnꝗq luc! 
undertake, from their ſkill in any occult ſcience - 6 
Telling to tell fortunes, or diſcover ſtolen goods, a 1 
fortunes. to ſuffer impriſonment for a year, ſtand in tb nv; 
pillory four times in that year, and find ture thc 
tor their future good behaviour. It 
9. Some c:.mes againſt the ſtate are levelle FT 

an 


directly againſt the ſupreme power, and iti 


— 
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be at the conſtitution itſelf; others cer ſuch a 

on contempt of law, as tends to baffle authority, 

7. or flacken the reins of Government. Treaſon, Treaſon, 
ca. crimen maje/tatis, is that crime which is aimed 


againſt the majeſty of the ſtate; and can be 

m. W committed only by thoſe who are ſubjects of 

nſt that ſtate either by birth or refidence. It was 

lar bigh treaſon, by the law of Scotland, to in- vy 3 
g- end the King's death, to lay any reſtraint up- Sect and. 
ler on his perſon, or to entice any foreign power 

me to invade his dominions, 1662, c. 2. and to 

ty, ne in arms, maintain forts, or make treaties 


pu- vith foreign ſtates, without his authority, 
FA i661, c. 5. Certain facts, tho" not in their na- 
All ture trealonable, were declared by ſtatute to Statutory 


the be puniſhable as treaſon, viz. theft by landed treaſon. 

21. men, 1 587, c. 50. murder under truſt, ibid. | 

ole . 51. wilfully ſetting fire to coal-heughs, 

nal. 1592, c. 146. or to houſes or corns, 1528, 

allo c. 8. and aſſaſſination, 1681, c. 15. Treaſon 

au- vas puniſhed by death, and by the forfeiture 

and to the King of the traitor's eitate, both real 

and perſonal: But this forfeiture did not cut off 

the right of the creditors, tackimen, ſuperiors, 

wallals, heirs of entail, or widows of the tor- 

fiting perſons, 1690, c. 33. Ireaſon might, | 

by our law, have been tried after the death of n 

the traitor, and ſentence condeinnatory upon 3 

luch trial carried the eſtate to the cown, 1540, = b 

4. bg.; which was indeed agreeable to the jus | 

mum of the Romans, J. 8. pr. G. ad leg. Jul. 

maj.; but contrary to the rules of lau, and bi 

the dictates of humanity. _ = 
10. Soon after the union of the two king- Englih | 

doms in 1707, the laws of treaſon, then in force te. 

en were made ours by 7. An. c. 21. mar 

both « o 


declared ſimply capital 'crimes. 


Treaſon 
what, by 
the Jaws 
of Eng- 
land. | 


Scotland, in the caſe of ſlaying any judge of 


Torms of 
- proceed - 
ing in 
treaſon. 


Pains of 
treaſon. 


fort, or of the heir apparent of the crown; to 


the crown, or that the King and Parliamem 
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both with regard to the facts conſtituting tha 
crime, to the forms of trial, the corruption of 
blood, and all the penalties and forfeitures con. 
Tequent on it. By this act, the facts that in. 
ferred ſtatutory treaſon by our former law are 


* 


11. It is high treaſon, by 25. Ede. III. c. 2. 
to imagine the death of the King, Queen. con- 


Lad, 5 — — 1 „ — * A, "IF 


levy war acainft the King, or adhere to his ene. 
mies; to counterfeit the King's coin, or hs! 
great or privy ſeal; to kill the chancellor, trea. Wil 2 
ſurer, or any of the twelve judges of England, BW t! 
while they are doing their offices; which hit te 
article is by the forenamed act 7. An. applied o je 


the ſefton or of juſticiary, fitting in judgment. 
Thoſe who waſh, clip, or lighten the proper 
money of the realm, 5. Eliz. c. 11.18, 
Eli. c. I.; who advifedly aſſirm by writing or 
printing, that the Pretender has any right to 


cannot limit the ſucceſſion to it, 6. An. c.). 


or who hold correſpondence with the Pretend - & 
er, or any perſon employed by him, 13. C th: 
III. 6. 3. are allo guilty of treaſon. 130 of 

12. The forms of proceeding in the trial o i 
treaſon, whether againſt Peers or commoners, 
are ſet forth in a {mall treatife, publ'ſhed i: 
order of the houſe of Lords in 1709, ſubjoinei is 
to a collection of -Statutes concerning treaſon eri 
By the conviction upon this trial, the whole e or 
ſtate of the traitor torteits to the crown. am 
blood is alſo corrupted, ſo that, on the death e pre 
an anceſtor, he cannot inherit; and the eltaqgh the 
which he cannot take, falls to the immedi mer 


ſuperio 


m. q  - os 


ſuperior as eſcheat, ob defectum beredir, with- 


out diſtinguiſhing whether the lands hold of the 


crown or of a ſubject, Coke 1. inſt. vol. 1. 


. 1. c. 1. §S 4. - Hale Plac. Cor. vol. 1. c. 27. 


By the aforeſaid act 7. An. it is provided, that 
no attainder for treaſon ſhall, after the Pre- 
tender's death, hurt the right of any perſon, 


other than that of the offender, during his na- 


tural life; but this proviſion is, by a poſterior 


act, 17. Geo. II. c. 39. not to take place, as AR ſa- 
long as any of the ſons of the Pretender ſhall be ving the 
rights of 
ditors, 
the act 1690, c. 33. ſaving the rights of  credi- 3 N 
tors, &c. was repealed by the act 7. An. ſub- pealed. 


alive. It was for ſome time doubted, whether 


jecting traitors, tried in Scotland, to the pains 


and forfeitures of the Engliſh law; ſince the 
excluding of creditors is not properly a penalty 
on the traitor, and our private rights are by 
art. Union, c. 18. declared unalterable, except 


for the evident utility of the ſubject, which 
article might ſeem to require an expreſs repea- 
lor of ſo (beneficial a ſtatute; fee ſarther report 
of Commiſſioners of inquiry, 1719, Pp. 15. 21. 23. 


&. But it now ſeems to be an agreed point, 


that the rights, even of third parties, in the caſe 
of forfeiture on treaſon, muſt be determined by 
ite law of England. _ {0 


13. Miſpriſion of treaſon, from Meprendere, Miſpriſon 
8 the overlooking or concealing of treaſon. It of treaſon. 
Is inferred by one's bare knowledge of the 


crime, and not diſcovering it to a magiſtrate, 
or other perſon entitled by his office to take ex- 
aminations; tho? he ſhould not in the leaſt de- 


gree aſſent to it. The foreſaid act 7. An. makes 


the Engliſh law of miſpriſion ours. Its puniſh- 
ment is, by the law of England, perpetual im- 
| ee priſonment, 


—— — — 3 
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prifonment, together with the forfeiture of the lll } 
offender*s moveables, and of the profits of hi { 
heritable eſtate, during his life, Hale Plac. Cir, e 
vol. 1. c. 28. ; that is, in the ſtile of our law, his . 
ſingle and liferent eſcheat. 1e 9 
Sedition, 14. The crime of ſedition conſiſts in the rai. Ml | 
ſing commotions or diſturbances in the ſtate. I WM 1 
— or jg either verbal or real. Verbal ſedition, or tl 
waking; leaſing-making, is inferred from the uttering b 
5 of words tending to create diſcord between the ü 
King and his people. It was formerly puniſh. m 
ed by death, and the forfeiture of goods; 1425, Nec 
6. 43.—1 540, c 83.; but now, either by impri- 
| ſonment, fine, or baniſhment, at the diſcre- 
real. tion of the judge, 1703, c. 4. Real ſedition 
zs generally committed, by convocating to. 
gether any conſiderable number of people, 
without lawful authority, under the pretence 
of redreſſing ſome public grievance, to the diſ- 
turbing of the public peace. Thoſe who are 
convicted of this crime are puniſhed by the 
Caonfiſcation of their goods; and their lives are 
_ Riota®, to be at the King's will, 1457, c. 77. For pre 
venting rebellious riots and tumults, it is en- 
ated, 1. Geo. I. St. 2. c. 5. that if any perſons, 
to the number of twelve, ſhall aſſemble, and 
being required by a magiſtrate or conſtable to 
diſperſe, ſhall nevertheleſs continue together 
for an hour after ſuch command, the perlons 
diſobeying ſhall fuffer death, and the confiſca- 
tion of moveables. | 


Corrup- = 15. Judges- who, wilfully or through corrup : der. 
= T tion, uſe their authority as a cover to injuſtice vor 
"7 of oppreſſion, are puniſhed with the loſs of bo- ® 

ag 


Theft. nour, fame, and dignity, 1540, c. 104. Under 
bote. this head, may be clafled thefthote 2 
1 b x | blule, 


ſit, 4 onen uh 


hate, compenſation), which is the taking a con- 
ſideration in money or goods from a thief to ex · 
„, empt him from puniſhment, or connive at his 
is Wl eſcape from juſtice. A fheriff or other judge, 
guilty of this crime, forfeits his life and goods, 
1430, c. 137.: And, by a poſterior ſtatute, 
1515, k. 2. even a private perſon, who takes 
theftdote, ſuffers as the principal thief. The 


al 

It 

no Wl buying of diſputed claims, concerning which Buying of 

he mere is a pending proceſs, by any judge or elaims. 

b. member either of the ſeſſion, or of an inferior 

% court, is puniſhed by the loſs of the delin- 

ri quent's office, and all the privileges thereto be- 

re- WM longing, 1594, c. 216. e OHSS 

On 16. Deforcement is the oppofition given, or Deforce- 

to. reſiſtance made, to meſſengers or other officers, ment; 

le, WI while they are employed in executing the law. 

ace Ihe court of ſeſſion is competent to this erime, (qo, 

dil. 1581, c. 118: and by the laſt ſtatute relating compe- 

are to it, 1592, c. 150. it is made puniſhable with tent to it. 

the the confiſcation of moveables, the one half to | 

are te King, and the other to the creditor at whole 

re: fuit the diligence was uſed, Where the de- 

en- WM forcement is brought only ad civilem effeftum, 

ns, bor recovering the debt jand damages, the ſta- 

and Wi tute is amply interpreted; and conſequently 

to proceſs will be ſuſtained, if the meſſenger ſhould 

ther be any how hindered in the execution of the 

ons diligence, tho? without the effufion of blood; 

(ca BMW but, in a criminal trial, where the concluſion is 

| penal, effuſion of blood muſt be libelled, in 

up- terms of the act 1592. Thus allo, though the 

tice E words of the act are levelled only againſt the 

bo- *dtor, or perſon commanded by him, practice 

nder bas extended it, in a civil action, againſt thoſe 
e who 


who interpoſe to ſave their friend from dil. 

. gence, without being deſired by the debtor. 
Deforce. 17. Deforcement of the - officers of the cu. 
ment of ſtoms, by perſons to the number of eight or 
officers of upwards, was puniſhed by tranſportation 10 
the reve- America, for a term of years not exceeding 
TO ſeven, 6. Geo. I. c. 21.5 $4.: But now, by 
19. Geo. II. c. 34. armed perſons, to the num. 
ber of three or more, aſſiſting in the illegal 
running, landing, and exporting of prohibited 
or uncuſtomed goods, or any who ſhall reſit, 
wound, or maim any officer of the revenue, in 
the execution of his office, ſhall ſuffer death, 
and the confiſcation of moveables. | 
Breachof 18. Breach of arreſtment, 3. 6. 6. is a crime 
arret= of the ſame nature with deforcement, as it im. 
ment. ports a contempt of the law, and of our jud. 
ges; and it is ſubjected to the pains inflicted 
on deforcement, by 1581, c. 118. viz. an ar: 
bitrary corporal puniſhment, and the eſcheat 
of moveables; with a preference to the credi- 
tor for his debt, and for ſuch farther ſum as 


— 
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ſhall be modified to him by the judge. Under Wil. - 

this head of crimes againſt good government * 
Foreſtall. ànd police, may be reckoned the foreſtalling of 0 0 
ing of markets, that is, the buying of goods intend. Bil - | 
markets. ed for a public market, betore they are carried 110 
there; which, for the third criminal act, in. . 

fers the eſcheat of moveables, 1592, c. 140. , 

Offences ſlaying ſalmon in forbidden time, 1 503, c. 2). ha 
againſt offences againſt the acts for preſerving tht 6 
the game, game, 2. 1. 6. deſtroying plough-graith in , 
E. time of tillage, and ſlaying or houghing horls * 
ET or cows in time of harveſt, 1587, c. 82. aud, 


deſtroying or ſpoiling growing timber, 1698, 
C. 16.—1. Geo. 1. St. 2 c. 48. . 
. „ 19. Crimes 


Tit. 4. 
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10 Crimes againſt particular perſons may | 
de directed. either againſt life, limb, liberty. 
chaſtity, a or reputation. Murder is the Murder. 
wilful taking away of a perſon's life, without 
4 neceſſary cauſe. The diſtinction which oh- 
da ned in our ancient law between ſlaughter 
premeditated, or upon forethought felony, and 
that which was committed on a ſuddenty. or 
chaud melie, indulging to the laſt the privilege 
of girth and ſanctuary. St. Rob II. c. 9.1555, 
. 31. was taken off by 1661, c. 22. (copied 
aſter 1649, c. 19.) *. hich tuppoſes. homicide 
to be a capital crime, without any ſuch diſtinc- 
ion. Caſual homicide, where the actor is in Caſual 
ſme degree blameable, and homicide. in ſelf. homicide. 
iſ tence, where the juſt bounds of defence have 
been exceeded, are puniihed arbitrarily by this 
is but the ſlaughter of night thieves, houſe- 
breakers, aſſiſtants in maſterful depredations, or 
rebels denounced for capital crimes, may be 
committed with impunity. The crime ot de Demem - 
membration, or the cutting « off of a member, bration. 
Is joined with that of murder, in 149, C. 28. ; ; 
but, in practice, its puniſhment has been re- 
friced to the eſcheat of moveables, and an al- 
Hthment or indemnification to the party. My- Mutila- 
lation, or the difabling of a member, is pu- tion. 
liſhed at the diſcretion of the judge. Swe Pit. 
nden on demembration, 2 65. 
"ug Self. murder is as highly criminal as the Gall as. 
ung our neighbour; and, for this reaton, Our der. 
law bas, contrary to the rule, crimina more. 
Winzuuntur, allowed a proot of the crune, 
tr tue offender's death, that his lingie e- 
Kcat might fall to tac King or his donatary. 
lo this cad, an action mult be brought, not 
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before the juſticiary, but the ſeſſion, becauſe 
it is only intended ad civilem ęfectum, for pry. 
ving and declaring the ſelf murder; and the 
next of kin to the 
ty to it. 


Book ly. 


Of Crimes. 


deceaſed muſt be made a par. 


* 


Parricide. 21. The puniſhment of parricide, or of the 
murder of a parent. is not confined, by our lay, 
to the criminal himſelf. All his poſterity in 
the right line are declared incapable of inherit. 
ing; and the ſucceſſion devolves on the next 


Murder 


Duelling. 


llenges given and received. 
bat was authoriſed by the Gothic polity, as 5 


collateral heir, 154, c. 220 


Even the curling 


or beating of a parent infers death, if the per. 
ſon guilty be above ſixteen years; and an arhi- 
trary puniſhment, if he be under it, 1661, c. 20, 
A preſumptive or ſtatutory murder is conltity- 
of infants. ted by 1690. c. 21. by which any woman who 


ſhall conceal her pregnancy during its whole 
courle. and ſhall not call for, or make uſe of 


help in the birth, is to be reputed the murder 
er, it the child be dead or a miſſing. This ad 


was intended to diſcourage the unnatural prac 


tice, which yet continues too frequent, of vo- 
men making away with their children begotten 
in fornication, to avoid church cenlures. 

22, Duelling, bellum inter duos, is the crime 
of fighting in ſingle combat, on previous cha 


The ſingle com 


method oi determining both civil and crimine 
queſtions ; buc fighting in a deul, without | 
cenſe from the King, is by 1600, c. 12. mad 
puniihable by death. This act is ratited Þ 
1696, C. 35 which allo enacts, that whatevc 
perfon, principal or ſecond, ſhall give 2a ch 

lenye to fight a deu or thall except a chalicigs 
or other wile engage therein, ſhall be pow 


fs Jaw. 404 


by baniſhment and eſcheat of moveables, tho? 
no actual fighting ſhould enſue. 


23. Haimſucken, from haim, home, and Haimſue. 
ſcken, to ſeek or purſue), is the aſſaulting or ken. 


beating of a perſon in his own houſe. The pu- 
niſhment of this crime is no where defined, ex- 
cept in the books of the Majeſty, which make 
it the ſame as that of a rape. J. 4. c. 9. 10., and 


| it is, like rape, capital by our practice, Mack, 


Cr. Tr. tit. Haimſucken. The aſſault muſt be made 
in the proper houſe of the perſon aſſaulted, 
where he lies and riſes daily and nightly, ibid. 
LI. c. 9. $ 1 ; fo that neither a public houſe, 
nor even a private, where one is only tranſi- 
ently, falls within the law. N 


24. Any party to a law ſuit, who ſhall ſlay, Battaty, 
at pendentc ; 


wound, or otherwiſe invade his adverſary, 
any period of time between executing the ſum- 
mons and the complete execution of the de- 
cree, or ſhall be acceſſory to ſuch invaſion, 
ſhall loſe his cauſe, 1584. c. 138 — 1594, c. 219. 
As theſe acts direct, that proof ſhall be previ- 
dully taken of the invaſion, by the juitice or 

aber competent judge, the court of ſeſſion ſuſtain 

thenlelves judges, becaule they are truly com- 

petent to all cauſes where the concluſion is 
merely civil. The ſentence pronounced on this 

tral, azainſt him who has committed the bat- 
tery, is by the act declared not ſubject to re- 
duction, either on the head of minority, or any 

her ground whatever: And, if the perſon 

prolecuted for this crime ſhall be denounced. 
or not appearing, his liferent, as well as ſingle 

cheat, falls upon the denunciation. : 


25. Ine crime f wrongous impriſonment is Wrong. 
ous impri- 
fonment. 


keleribed, 4 701, c. 6. It is interred, by grant- 
| 8 e 


— 
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ing warrants of commitment in order to trill, 
procecdiny on informations not ſubſcribed, or 
without expreſſing the cauſe of commitment; 
by receiving or detaining priſoners on ſuch 
warrants; by refuling to a priſoner a copy of 
the warrant of commitment ; by detaining him 
in cloſe confinement, abe ve eight days after his 
con mitment; by not releaſing him on bail, 
where the crime is bailable; and by tranſport 
ing perſons out of the Kingdom. without either 
their own conſent, or a lawtul ſentence; ſee 
below, § 48. The perſons guilty of wrongous 
imprilonment are puniſhed by a pecuniary i 
muict, from 600 down to IL. 400 Scots, accord: c 
ding to the rank of the perſon detained ; and e 
the judge or other perion, acting contrary to Wi / 
the d reciions of the act, is over and above ſubs 
. je cted to pay to the perſon detained a certain e. 
| ſum per diem, proportioned to his rank, and ße 
declared incapable of public truſt. l thee g 
penalties may be inſiſted for by a ſummarj ac: 
tion before the ſeſlion, and are ſubject to e 
modification. Private perſons may be yuilty b 
| ol this ciime. 14. Dec. 1736, Paterſon. pt 
Adultery 26 Aduitery is the crime by which the mar-W ti 
what. riage bed is polluted | This crime could, nei. i! 
ther by the Roman law, J. 6. F 1. ad. leg. Ju. 
de adult. nor the Jewiſh, Lev. xx. 10.—Uc!1 ©: 
XXII 22. be committed, but where the gui in 
wowan was the wite of another: By ours, ! 
is aduiter;, if either the man or woman bees 
Notenr - married. We diſtinguiſh between ſimple 4 1 
adulter y. dultery, and that which is notorious or mag 4! 
Mick, Open and manitcit adulterers, ue 
coutmue incorrigible, botwithſtanding the cel bo 
ſures ot the church, were puniſhed, 1551, th, 
- 1 20 
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20. by the abe of e : but, ſoon 
thereafter. by 156, c. 74. the puniſhment of 
notorious and manifeſt adultery was made ca- 
pital. This crime is diſtinguiſhed by one 
or other of the following character: Where 
there is iſſue procreated between the two adul- 
terers ; or where they keep bed and company N 
together notoriouſly ; or where they give ſcan- 
| dal to the church, and are, upon their obſtinate 
refuſing to liſten to-their admonitions, excom- 


is left to the diſcretion of the ja.ige; but 
cuſtom has made the falling ot the ſingle 
eſcheat one of its one, 9. Jen. 1062, : 
Baird. _ 


en,agements of a ſecond marriage, in violation 
of a former marriage-vow (till lubfilting. Bi- 
guny, on the part of the man, has been tole- 
rated, in many ſtates, before the eitabliſhment 
of Chriltianity, even by the Jews themſelves; 
but it is prohibited by the precepts of the gol 
pel, and it is puniſhed by our law, whether on 
tte part ot the man, or ot the woman, with 
ue pains of perjury, 1551, c. 19. 


tand within the degrees of kindred forbidden 
m Lev. xvii. 3 and it is puniſhed capitally by 
1507, c. 14. The lame degrees are prohibit- 
ed 1 aflinity, as in conſanguiinty, Lev. Xviil. 14. 
%%. As this crime 15 repuguant to nature 
Relt, it is an ill. lounded opuon, that mceit 
cannot be committed, but between periuns 
born in lawtui marriage ; tor, in queſtions of 
the law of nature, all eren, whether lawtul 


Or 


municated, 1581, c. 105. The puniſhment of Simple 
ſimple adultery, not being defined by ſtatute, adultery. 


27. Bigamy 1 is a perſon” $ entering into the Bigamy: 


28. Inceſt is commuted by perſons who. Inceſt. 


Rape. 


ly known without marriage. 
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or natural, ſtand on an equal footing : Civil. 
ratio civilia jura corrumpere poteſi, non vero ng. 
turalia. It is difficult. indeed, to bring a legal 
proof of a relation merely natural, on the fide 
of the father ; but the mother may be certain. 

29. There is no explicit ſtatute making rape, 
or the raviſhing of women, capital ; but it is 
plainly ſuppoſed in act 1612, c. 4. by which 
the raviſher is exempted from the pains of 


death, only in the cafe of the woman's ſubſe. | 
quent conſent, or her declaration that ſhe went 
ot} with him of her own free will; and even 
then, de is to ſuffer an arbitrary puniſhment, b 
either by impriſonment, confiſcation of goods, f 
or a pecuniary fine. 5 4 
30. Theft is Jefined, a fraudulent intermed- 4 
dling with the property of another, with a vicw f 
of making gain. Neither the law of Moles, WW © 
nor of Rome, puniſhed thift capitally. By WM * 

the firſt, the thief was bound to reſtore, in 
ſome caſes, five times the value, in others les, 0 
Exod. xxii. 1. ef ſeqq. ; and by the Roman, ei- Go 
ther the double or quadruple, according to the cl 
circumitances attending the crime. Our an- 
cient law proportioned the punithment ot the ot 
theft to the value of the goods ſtolen; height. d 
ening it gradually, from a flight corporal pu- N 
niſhment t“ a capital, if the value amounted re 
to thir:y two peunies Scots, which, in the reign Wil ©" 
of Dai1d J. was the price of two ſheep, K I. 10 
I. 4. c. 16. 5 3.—L. B. c. 121. $ 6. In ſevcra ” 
later acts, it is taken for grame.i that this crhe eh 
is capital, 1587, c. 82.—1606, c. 5. &c. But, . 
wherc the thing ſtolen is of ſmall value, 4 5 
c 0 


conſider it, not as theft, but as pickery, Wh 
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is puniſhed either corporally or by baniſhment. 
The breaking of orchards, and the ſtealing of 
green wood. is puniſhed by a fine, which ariſes 
as the crime is repeated, 1579, c. 84. . 
31. Theft may be aggravated into a capital Aggrava. 
crime, though the value of the thing ſtolen be ted theft. 
trifing ; as theft twice repeated, L. B. c. 121. 
& 5. or committed in the night, arg. 1661, c. 


| 22, ; or by landed men; or of things ſet apart 


for ſacred uſes. The receivers and concealers Reſet of 

of ttolen goods, knowing them to be ſuch, ſuf. heft. 

fer as thieves, St. Al. II. c. 21. Thoſe who 

barely harbour the perſon of the criminal Cre- 

ceptatores ) within forty eight hours either be- 

tore or after committing the crime, are puniſh- 

ed as partakers of the theft, 1567, c. 21. Such 

as {ell goods belonging to thieves or lawleſs per- 

ſons, who dare not themſelves come to market, 

are puniſhed with baniſhment and the eſcheat 

ot moveables, 1587, c. 109. FT : 

32. Theft, —_— with violence, is called 2 

robbery; and, in our old ſtatutes, rief, 1477, Stouth- 

. 78. or ſtouthrief, 1515, c. 2.; under which rief, 

clals may be included ſorning, or the taking of Sorning. 

meat and drink by force, without paying for it. 

Stouthrief came at laſt to be committed fo au- 

daciouſly, by bands of men aſſociated together, 

that it was thought neceſſary to veſt all our 

recholders with a power ot holding courts up- 

on ſorners and rievers, and condemning them 

to death, 1594, c. 227. Nay, all were capi Black- 

ally punithed, who, to ſecure their lands from mal. 

depredation, paid to the rievers a yearly con- 

Mutton, which got the name of Black-maul, 

15%, c. 21.—1587. c. 102. An act palled, Egyp- 

00g, c. 13. commanding to banuhment a * 
e re e ee 
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of ſorners, who were originally from Fgyy, 
called Gyp/ies, and adjudging to death all thy 
ſhould be reputed Egyptians, if found thereaf. 

Piracy. ter within the kingdom Robbery committed 
on the ſeas is called piracy, and is puniſhed 
capitally by the high admiral. Several of the 
facts which conſtitute this crime are ſet forth 


in a Britiſh ſtatute, 8. Geo. I. c. 24. | 

Falſe. 23. Falſehood, in a large ſenſe, is the frau - | 
bood. Aulent imitation or ſuppreſſion of truth, to the WI , 
Falſe. damage of another. The lives and goods of Wi | 
weights perſons convicted of uſing falſe weights or mea. i , 

- ky ma tures were, by our old law, in the king's mer. . 


cy; and their heirs could not inherit, but upon e 
a temiſſion, L. B c. 132 The lateſt ſtatute n 
againſt this crime. 1607, c. 2. puniſhes it by Wi}. 
confiſcation of moveable A 
34. Ihat particular ſpecies of falſehood, 

| which conſiſts in the falſifying of writings, pal- 
Forgery 3 ſes by the name of forgery, and was, by the 
Roman law, puniſhed capitally, where the 4 

trocity of the fact required it, J. 22. C. ad Ig. 

its pnviſh- Corn. de falſ. By our ſtatute law, the punilh 
ment. ment of this crime was at firſt the amputation 
of the hand, Sf Al. li. c 19. ; afterwards pro- 

ſcription, baniſhment, and diſmembering ot tir 
hand and tongue, joined with the other pals 

inflicted by the common law, 551, C. 2% 

and at laſt it is declared, in general terms, t 

be the pains due to the committers of taltehood, 
1021, c. 22, Our practice has now ol a long 

time, agreeable to the Roman law, made tit 
crin.e capital, unleſs the forgery be of exec 

tions, or other writings of {mailer moment 

in which caſe it is puniſhed arbitrarily, 0 der 

1739, Macvicar. 


ton 


pro- 
the 
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35. The writing muſt not only be frabrics The falſe 


ted, but put to uſe or founded on. in order to writing 
infer this crime. Any perſon who founds on 
a writing alledged to be falſe, may be put to 
declare judicially. whether he is willing to a- 
bide by it as a true deed. If he decli es to 
abide by it, the deed is pronounced falſe; but 
he is not abſolved, on his paſſing from it, if 


uſed, 


| evidence be brought that he was acceflory to 
the forgery, 1621, C. 22. Frequently the uſer d if 


of the deed offers to abide by it qualificate, or the ufer 
under proteſtation that it came fairly into his; 
hands, and that he had no acceſſion to the : 
crime, 'The immediate receiver of a writiny 
muſt, in all caſes, abide by it imply ; but 
heirs and ſingular ſucceſſors are, in certain 
favourable caſes, allowed to do it under a qua- 
ty, the import of which is ro be afterwards 
conſidered by the judge. 

36. The trial of forgery, though it de ſtrict. The court 
ly criminal, is proper to the court of ſeſſion, 
1.3. 11.3 but, where improbation is moved 
wainſt a deed by way of exception, the infe- 
nor judge, before whom the action lies, is 
competent to it ad civilem effeffum, arg. 1557, 
„02 He who pteads improbation, either by Conſigna. 
Ky of action or exception, was, by faid act, an in 
1557, obliged to give ſecurity to pay a certain, Hd 
lun at the diſcretion ot the judge, it he thould 
Iiccumb in his allegation: Afterwards, by an 
« of ſederunt, mentioned in Boos S. 8. Jun. 

158, 4, in place of ſecurity for the ſum inoui- 

ed, 1: was to be conſigned ; but thele acts arc 

o quite in diſuſe, where the improbation is 

idetoken- by way of action. When it is 

ſeaded as an exception, our practice, to diſ- 
3 K = Courage 


mult be 


abide by 


dompetent 
t Ctorgeiy. 


1proba- 


Direct, 


and indi- 
rect. 


by comparing the hand writing of the writer, 
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courage affected delays, obl'ges the defender, 


who moves it, to conſign L. 40 Scots; which 


he forfeits, if his plea ſhall appear calumnious, 
37. The proof in improbation is either di. 


rect or indirect. The firſt is, by the teſtimony 


of the writer of the deed, and of the witneſſez 
who atteſt it, called the inſt rumentary witnel. 


| 
. . 
ſes. A proof by the indirect manner, is g. Will ; 
thered from circumſtances and extrinſic argu. Ne 


ments. If one of the two inſtrumentary witnel. : 
fes ſhould depoſe that the writing is true, and n 
the other, that he did not atteſt it, the writing WW { 


will be annulled, being ſupported by the teſt. 


mony of one witneſs only; but the uſer will not 
be ſubjected to the pains of falſehood, becauſe 
he is juſtified by the oath of that witnek. 
Where witnefles atteſt a deed without knowing 
the granter and ſeeing him ſubſcribe, or hear- 
ing him own his ſubtcription, the deed is not 
only improbative, but fuch witneſſes are deck. 
red acceſſory to forgery, 1681, c. 5. Yet, a 
this tort of acceſſion is merely itatutory, the 
puniſhment ought to be reſtricted, at the dil 
cretion of the judge. The circumſtances by 
which forgeries are moſt trequentiy diſcovcred 
in the indirect way, is, comparatione literarutl, 


or the 1ublcription of the granter, as it (lands 
in other genuine writings, with that which ap- 
pears in the deed in queſtion; by the manner 


ot ipelling ; by the agreement or d1lagreciucn th; 
of the ſtiie of the deed, with that of the aye il 4 
which it is ſaid to have been executed; by guet 
ſtamp of tne paper, by a falſe date, or U) capi. 
proot that the altedgeu granter was not, al i C. 4 


da 


fs % . 


date. in that place where the deed bears to have 
deen ſigned ; which laſt is called alibi. . 

38 Where a perſon, found guilty of forgery porgery 
by the court of ſeſſion, is by them remitted to when ca- 
the juſticiary, 1. 3. 11. an indictment is there pital, is 
exhibited againſt him, and a jury (worn, before 5 
whom the decree of ſeſſion is produced, in place i 
of all other evidence of the crime, in reſpect 
| of which the jury find the pannel guilty ; ſo 
that that decree, being pronounced by a com- 
petent court, is held as full proof, or, in the 
ſtile of the bar, as probatio probata, © —— 
9. Perjury, which is the judicial affirmation Perjury 4 
of a falſehood on oath, really conſtitutes the _ 
crimen falſi; for he who is guilty of it does, in 
the moſt ſolemn manner, ſubititute falſehood 
in the place of truth. Jo conſtitute this crime, 
the violation of truth mult be deliberately in- 
tended by the ſwearer ; and therefore reaſon- 
able allowances ought to be given to forgetful. 
nels or miſapprehenſion, according to his age, 
health, and other circumſtances. lhe breach of 
apromiflory oath does not infer this crime; for 
he who promiles on oath, may ſincerely intend 
performance when he ſwears, and ſo cannot be 
lad to call on God to atteſt a falſehood. Tho? 
an oath, however tatle,' if made upon reference 
m à civil queſtion, concludes the cauſe, the 
perlon perjured is liable to a criminal trial; 
for the effect of the reference can go no further 
an the private right of the partiis. 

40. Notwithſtanding the milchievous conſe- its poniſh. | 
queuces of perjury to lociety, it is not puniſhed ment; 
Cpitally, either by the Roman law, . 13. 
. de. teſt. or by ours. The ipecial puniſhment 
of lwearing faltely on an aflize, was co.fitca- 

OE, tion 
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tion of moveables, impriſonment for a yer, 
and infamy, R. M. I. 1. c. 14. ; which punif. 
ment came, in the courſe of time, to be tranſ. 
| ferred to perjury in general, with a ſmall vari. 
before ation, 1555, c. 47. The Court of Seſſion is 
whom competent to perjury incidenter, when, in any 
compe- examination upon oath, taken in a cauſe de. 


* pending before them, a perſon appears to hare 
ſworn fallely; but, in the common caſe, that 
trial is proper to the juſticiary. Subornatian 
of perjury conſiſts in tampering with perſon; 
who are to {wear in judgment, by directig il : 
them how they are to depote; and it is puniſh Wl 1 

ed with the pains of perjury, ſaid 1555, c / 

Stellio- 41. The crime of ſtelizonate, from e,: 

nate. Pin. Hiſi. nat. l. 30 c. 10. includes every t 
fraud which is not diſtinguiſhed by a ſpecial :. 
name; but is chiefly applied to conveyance n 
of the ſame numerical right, granted by the d 
proprietor to different diſponees, J. 3. § 1. d 
lion — 1592, c. 140. The puniſhment of iicl- 1 

lionate muſt neceſſarily be arbitrary, to adapt 
it to the various natures and different aggra- Wi tec 
vations of the fraudulent acis, J. 3. § 2 K ©t! 
. Granting ion. The perions guilty of that kind of i va 
of double which conſiſts in granting double conveyances, Wi = | 
rights. ze by our law declared infamous, and their tac 
lives and goods at the King's mercy, 1540, 6 lui; 

Fraudu- 105, Ihe cognizance of trauduient bankrupt Wi der 

lent bank. cy is appropriated to the court of ſeſſion, uo cor 

rupte. may inflict any puniſhment on the offende alt 
that appears proportioned to his guilt, dea gert 


excepted, 1696, c. 5. EE 
Uſury; 42. The crime of uſury, before the refot 
| mation, coniiſted in the taking ot any interel 

fot the ule of money; and now in taking 

| | Pe ee 80 
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higher rate of intereſt than is authoriſed by law. 

It is divided into /r maniſeſia, or direct; 
and velata, or covered. One may be guiity greg. 
of the firſt kind, either where he covenants with _ 
the debtor for more than the lawful intereft on 

the loan of money; or where one receives the 
intereſt of a ſum before it is due, ſince thereby 

he takes a conſideration for the ule of money 


| before the debtor has really got the uſe of it, 


1621, c. 28. Where a debt is clogged with Under- 
an uncertain condition, by which the creditor taking 4 
runs the hazard of loſing his ſum, he may co- gre cngs 
venant for an higher intereſt than the legal, uſury. 
without the crime of uſury; for there the 1n- 
terelt is not given, merely in conſideration of 
the uſe of the money, but of the danger under- 
taken by the creditor. Hence, one who lends Bonds of 
money upon bottomry, the repayment of which dottowry. 
depends upon the ſafe return of the ſhip on 
which the money is lent, may lawtully take a 
rate of ig tereſt proportioned to his riſk. 
43. Covered ulury is that which is commit. Indirect 


ted under the maſk, not of a loan, but of ſome uſury, 


other contract; e. g. a lale, or ati 1mproper 

wadlet, Thus a back tack, which lis given by by our 

a wadietter to the reverier, for payment of a old law, 

lack duty exceeding the legal intereit of the 

lua lent, is accounted a loan, tho' covered un- 

der the contracts of wadlet aud location; and 

conlequentiy infers ulury: nd, in general, 

al ubupations entcred into with an intention of 

gettin, more than the legal intereſt tor the ulc 

ot money, however they may be dilyuiled, are | 

d ciared uiurious DY 1597, c 247. As a far- by 2 Bri- 

ter gaurd agalult this crime, thy taking more tia at, 

lan the legal intereit for the tordeararice of 
355 | Payment 


Uſury, 
how pu- 
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payment of money, merchandiſe, or other com. 
modities, by way of loan, exchange, or other 
contrivance whatever; or the taking a bribe for 
the loan of money, or for delaying its payment 
when lent, is declared uſury, 12 An. fat, 2. 
6. 16. 7 > 

44. The puniſhment of uſury was, by ſaid ad 
1597, declared to be the eſcheat of moveable, 
annulling the uſurious contract, and a forfei. 
ture of the principal ſum lent, with the lawful 
intereſt due upon it, to the King or his dona- 
tary, with the burden of reſtoring to the pri. 
vate party, in caſe he ſhould concur in the pro- 
fecution, the unlawful profits given by him to 


the creditor. But, by the aforeſaid act of C. 


Anne, the uſurious obligations is not only de- 


clared void, but the creditor, it he has recei- 


ved any unlawful profits, forfeits the treble 
value of the ſums or goods lent. Uſury, when 


it is to be purſued criminally, muſt be tried 


by the juſticiary; but where the libei con- 
cludes only the voiding of the debt or re'tiiv- 
tion, the ſeſſion is the proper court. 
45. injury, in its proper acceptation, 1s the 
reproaching or affronting our nejghbour. it- 


juries are either verbal or real. A. verbal inu- 


ry, when directed againſt a private perſon, con- 
ſilts in the uttering contumelious words, which 
tend to expoſe our neighbours character b) 
making lum little or ridiculous. Where thee 
ofteniive words are uttered in the heat of a di 
Puic, and tpoke to the perion's face, the las 
docs nut prelume any malicious intention 1 
the utterer, whole retentment generaily lub 
hde> with his paſſion; and yet, even in lat 
Cale, the truth of the 13 UTLOUS Words . 

| . e a blondes 
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abſolves entirely from puniſhment. It does 

not ſeem that the twitting one with natural 

defects, without any ſarcaſtical reflections, tho? 

it be inhumane, falls under this deſcription, as 

theſe imply no real reproach in the juſt opi- 

nion of mankind. Where the injurious ex- 

reſſions have a tendency to blacken one's mo- 

ral character, or fix ſome particular guilt upon 

him, and are deliberately repeated in different 

companies, or handed about in whiſpers to 

confidents, it then grows up to the crime of 

fi. ſander, agreeable to the diſtinction of the Ro- 

0. man law, J. 1 5. §S 12. de inj. : And where a per- 

to WI fon's moral character is thus attacked, the 

Q. ie injuriandi is commonly inferred from 

ic: the injurious words themſelves. unle!s ſpecial 

ol circumitances be offered to take off the pre- 

dle ſumption; ex. gr. that the words were uttered 

cn in judgment in one's own defence. or by way 

i of information to a magiſtrate, and had ſoine 

\n« WM foundation in fact. The cogniſance of flander before 

u- as, and perhaps is to this day. proper to the whom 
commiſlaries, who, as the yudices Chriſtianitatis, dompe- 

the were the only judges of ſcandal ; but, for ſome 2 

ln. ume paſt, bare verbal injuries, or haſty words 

jus uttered intemperately in rixa, have been tried 

on. by other criminal judges, and even by the ſeſ. : 

ach hon, New Coll. 147. It is puniſhed, either by its pu- 

ba fibe, proportioned to the condition of the per- nithment. | 

cle WY [0s injuring and injured, and the circumitan- | | 

di. ess ot time and place, J. 7. $ 8. de injur. ; or, if | 

law the injury import ſcandal, by publicly acknow- | 

\n led ing the offence; and frequently the tuo 

ub- e conjoined. Ihe calling one a bankrupt is 

at t, in itriet ſpeech, a verbal injury, as it does 

e alicct the perſous moral character; yet, as 
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it may hurt his credit in the way of buſineßz 
it founds him in an action of damages. which 
muſt be brought before the judge ordinary, 
A real injury is inflicted by any fact by which 
a perſon's honour or dignity is affected; 1; 
ſtriking one with a cane, or even aiming a 
blow without ſtriking ; ſpitting in one's face; 
aſſuming a coat of arms, or any other mark of 
diſtinction proper to another, Wc. Lhe compo. 
ſing and publiſhing defamatory libels may be 
reckoned of this kind. Real N are tried 
by the judge ordinary, and punithed, either by 
fine or impriſonment, according to the deme. 

Tit of the offenders. | Ex | 
46. After having ſhortly explained the ſe. 
veral crimes puniſhable by our law, this trea- 
tile may be concluded, with a few obfervations 
on criminal juriidiction, the forms of trial, and 
the methods by which crimes may be extin- 
guiſhed. Criminal juriſdiction is founded, .. 
Ratione dlomicilii, it he defender dwells within 
the territory of the judge; for every criminal 
judge mult have a power inherent in him, of 
puniſhing all oflenders tubject to his urildic- 
tion. Vagabonds who have no certain domi. 
cile, may be tried wherever they are appre- 
hended. 2. Ratine delidti, if the crime was com. 
mitted within the territory; becaule, in chi 
way, thole under whoſe eye the tact was per. 
petrated, will, by teeing it alſo puniſhed, be molt 
etiectually deterred from copying after ſuch ex. 
amples, dt. Gul. c. 18. z and the uit retentmen: 
ot the perſon injured or his friends will be wot 
ampiy latisfied, J. 28. F$ 15. de poen. And indeed 
by 1cvcrul old temporary atis, 1436, c. 145 — 
1491, c. 28, criminals were to be tried by ttt 
| | = judge 


judge alone within whoſe territory the time 
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Treaſon, | 
where tri- | 
able. 


What per- 


a was committed. Treaſon is triable by the Eng- 
. liſh law, in that county alone where it is com- 
h mitted : But, by 19. Geo. II. c. 9. it was made 
as lawful to try treaſons committed, anno 1745, 
; in any county that the King ſhould appoint ; 
* and by a temporary act now expired, 21. Geo. 
of II. c. 19. treaſon committed in certain Scots 
0. counties, was made triable by the court of 
he julticiary, wherever it ſhould ſit. Co e 
ed 47. No criminal trial can proceed, unleſs the 
by perſon accuſed is capable of making his defence. 


Abſents therefore cannot be tried ; nor fatuous 
nor furious perſons, durante furore, even for 


05 crimes committed while they were in their 


ſons can- 
not be 
tried cri- 

minally. 


ez. ſenſes. For a like reaſon, minors who had no 
Ns curators could not, by the Roman law, be tried 


nd criminally, J. 4. C. de aut. praeſt. leſt they 
in. fhould from the heat of youth, either ſpeak out 


1 or conceal that which, if it had not been ſpo- 


Nin ken or concealed, might have profited them. 
nal This privilege was ſtill further ſtretched by 
of WI RM. J. 3. c. 32- $ 15. which exempted all 
ic. ninors from ſuch proſecutions ; but our pre- 


mi. lent practice conſiders every perſon who is ca- 


re. pable of dole, to be alſo ſufficiently qualified 
\M- tor making his defence in a criminal trial. | 


n 48. No perſon can be impriſoned in order to Commit. 
cr- trial for any crime, without a warrant in wri- ment of 
1ot ung expreſſing the cauſe, and proceeding upon criminals, 


eu. + lubſcribed information, 1701, c. 6. unleſs in 
ent he caſe of indignities done to judges, riots, 
and the other ottences ſpecially mentioned in 


be not capital, is entitled to be releaſed upon 
| 8 an „ 


tle ſtatute. Every priſoner committed in or- Bail taken 
der to trial, if the crime of which he is accuſed in crimes 


Ot capi- 
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bail, the extent of which is to be modified by 

the judge, not exceeding 6000 merks Scots for 

a nobleman, 3o0o for a landed gentleman, 

oO for any other gentleman or burgeſs, and 

300 for any inferior perſon, ibid.; which 
ſums, to which the bail to be taken is limited, 
e i are doubled by 11. Geo. I. c. 26. $ 11. That per- 
ne oy o fons who, either from the nature of the' crime 
his trial. With which they are charged, or from their 0 
low circumſtances, cannot procure bail, may not t 

lie forever in priſon untried, it is made lawful 

by the ſaid act 1701, to every ſuch priſoner, to 

apply to the criminal judge, that his trial may 

be brought on. The judge muſt, within twen- 

ty four hours after ſuch application, iſſue lei 

ters directed to meſſengers, for intimating to 

the proſecutor to fix a diet for the priſoner's 

trial, within ſixty days after the intimation, un- 

der the pain of wrongous impriſonment : And, 

if the profecutor does not inſiſt within that time, 

or if the trial is not finiſhed in forty days more, 

when carried on before the juſticiary, or in 


thirty, when before any other judge; the pt. * 

ſoner is, upon a ſecond application, ſetting tort 

that the legal time is elapſed, entitled to hus "Bo 
freedom, under the ſame penalty. ali 
. 49. Upon one's committing any of the gro he. 
der to fer crimes, it is uſual for a juſtice of the peace fr 
trial. heriff, or other judge, to take a precogniti ria! 
of the facts, i. e. to examine thoſe who ve 1: 

preſent at the criminal act, upon the lpecug ric 
circumſtances attending it, in order to Kno bon 
whether there is ground for a trial, and to fen e 

as a direction to the proſecutor, how to let fo tte - 

the facts in the libel; but the perſons exam dune 

may inſiſt to have their declaration cancelled verſo 


betort 
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by before they give teſtimony at the trial. Juſti. Method 
for ces of the peace, ſheriffs, and magiſtrates of bo. - pre. 
In, roughs, are alſo authoriſed to receive informa- Danese 9 
nd tions, concerning crimes to be tried in the cir- uit. 

ich WF cuit-courts, which informations are to be tranſ. courts. 


ec, mitted to the juſtice-clerk, forty days before 

er. the fitting of the reſpective courts. This me- 

me i thod of taking up of dittay is ſubſtituted, by 

ct Wi 8. 47. c. 16. H 3. 4. in place of the old one, by 

ot Wh the ſtreſs (traiſtis) and porteous rolls, mentioned 

ful 1487, c. 99. ; ſee Skene, voce Traiftis. To dil- penglt 
0 BY courage groundleſs criminal trials, all proſe- f verdi. 
2) Bi cutors, where the defender was abſolved, were ous pro- 
en. condemned in coaſts, as they ſhould be modified ſecutions. 
by the judge, 1587, c. 87.; and beſides were 
ſubjected to a ſmall fine to be divided between 

the fiſk and the defender: And where the King's 

Advocate was the only purſuer, his informer 

was made liable in the payment thereof, 1579, 

. 78. Theſe ſtatutes ſufficiently warrant the 


a preient practice, of condemning vexatious pro- 
ii ecutors in a pecuniary mulct, though far ex- 
"i ceeding the ſtatutory ſum. NEE 
1 50. The forms of trial on criminal accuſa- 


tions, differ much from thoſe obſerved in civil 
actions, if we except the caſe of ſuch crimes as 
the court of ſeſſion is competent to, and of le- 
ler offences tried before inferior courts. The 
trial of crimes proceeds, either upon indictment, Prial ot. 
which is ſometimes uſed, when the perſon to be ther by 
tried is in priſon; or by criminal letters, iſſuing indict- 
rom the ſigner of the juſticiary. In either cafe, ment or 
the defender muſt be ſerved with a full copy of mags 
the indictment or letters, and with a liſt of the © © 
vitneſſes to be brought againſt him, and of the 
perlons who are to paſs on the Ps on 

| £ 8 i Fo Co 10. 
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c. 16. § 11. concerning the juſtice court; and 
fifteen free days muſt intervene, between hi; | 

being ſo ſerved, and the day of appearance, 

Caution When the trial proceeds upon criminal letters, 
1 be the private proſecutor muſt give ſecurity, at 

ound ÞY raiſing the letters, that he will h 

the pri- falling the letters, that he will report them dy- 
vate pro- ly executed to the juſticiary, in terms of 1535, 
ſecutor, g. 35.3 and the defender, if he be not already 
in priſon, is, by the letters, required to give 

and by Caution, within a certain number of days aſter 
the de- bis citation, for his appearance upon the day 
fender. fixed for his trial: And if he gives none within 
the days of the charge, he may be denounced 
rebel, which inters the forfeiture of his move. 


. ables. EN | | I 
Accom- 51. Formerly, accomplices in crimes, or al. I 
plices ſociates, were not cited in virtue of any ſpecial c 
mult be Warrant contained in the criminal letters; their y 
inſerted 4g 8 : 1 1 
in the let - names were only inſerted in a bill or writing to t 
ters. which the letters referred, and might be ſtruck i 

= out at the meflenger's pleaſure. As meſſengers, tl 
by an abuſe of this truſt, frequently ſuffered de- b 
linquents to eſcape for money, it was enadted lt 
by 1579, c. 76. that all the perſons to be cited 0 
ſhould be ſpecially mentioned in the body of WW fe 
the criminal letters. SS fi 
Criminal $52. that part of the indictment, or of the be 
letters criminal letters, which contains the ground of 5 
mult be the charge againſt the defender, and the m- 
ſpecial, ture or degree of the puniſhment he ought % ju 
ſuffer, is called the libel. All libels muſt be tel 
ſpecial, ſetting forth the particular facts infer- th 
ring the guilt, and the particular place where if 
' theſe facts were done. The time of commit 1 
ting the crime may be libelled in more gene thi 
ral terms, with an alternative as to the moni 


0 
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or day of the month: But the defender will be 
allowed to prove, that, upon certain days of the 
time libelled, he was alibi; and on ſuch proof, 
the libel cannot ſtrike againſt him as to theſe 
days. The neceſſity of ſpecial libels obtained 
in our former law, not only in the trial of prin- 
cipal criminals, but of acceſſories ; but, as it 
was not practicable in moſt caſes, to libel upon except a- 
the preciſe circumſtances of acceſſion that might 892% ace 
; OE HEINE | . ceſſories. 

appear in proof, libels againſt acceſſories were | 
declared ſufficient, if they mentioned, in ge- 
neral, that the perſons proſecuted were guilty, 
art and part, 1592, c. 151. | I EE Res. 

53. The detender, in a criminal trial, may Letters of 
raile letters of exculpation, for citing wit. *xculpa- 
neſſes in proof of his defences againſt the libel, en. 
or of his objections againſt any of the jury or 
witneſſes ; which letters muſt be executed, to 
the ſame day of appearange, with that of the 
indictment or criminal letters. As the right of 
the defender to prove his defences ought to 
be as ample and extenſive, as that of the pur- 
ſuer to prove his libel; letters of exculpation 
ought not to be refuſed on any relevant de- 
tence, though ſuch defence ſhould be incon- 
hitent with the libel ; otherwiſe libels might 
be ſo laid, as to cut off the defender from eve- 
ty article of exculpation e 
54. The diets of appearance, in the court of Piets of 
julticiary, are peremptory: The criminal let - appear- 
ters muſt be called on the very day to which ance pe- 
the defender is cited, 1587, c. 79.; and hence, emptory. 
if no accuſer appears, their effect is loſt, n/tan Deſerting 
la perit, and new letters mult be raiſed. If the diets. 
the libel, or any ofj the executions, ſhall to the | 
proſecutor appear informal, or if he be diſſidcent 
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of the proof, from the abſconding or abſence 
of a neceſſary witneſs, the court will, upon a 
motion made by him, deſert the diet pro hc 
et tempore; after which new letters become 
alſo neceſſary. A defender, who does not ap. 
pear on the day to which he is cited, is decla. 
red fugitive, in conſequence of which, his ſingle 
eſcheat falls. The defender, after his appear. 
ance in court, is called the pannel. 
Form of 5 5. The two things to be chiefly regarded in 
determi- a criminal libel, are, 1. The relevancy of the 


— Kc. D— tio. ann . Mia . 


9 facts, 1. e. their ſufficiency to infer the conclu- 0 
ſion; 2. Their truth. The conſideration of the 

firſt belongs to the judges of the court; that 

of the other, to the jury or the aſſize. In trials 4 

before the juſticiary, after hearing counſel on a 

both ſides upon the relevancy, informations g 

hinc inde, were, by 1695, c. 4. directed to be i 

without offered to the court: But, by the late juril 4 

written diction act, 20. Geo. II. § 41. the judges after the \ 
informa- pleading, and minutes thereof made up by the 

tions. | . Fi "Re d 

clerk, may forthwith pronounce their interlo- 1 

cutor; reſerving power to themſelves, in caſes of = 

difficulty, to direct informations, either on the 4 
relevancy of the libel, the import of a ſpecial 

verdict, the degree of puniſhment, or any o- % 

ther matter that may be alleged for the pan- A 

nel; -betore judgment. t. * 

56, If the facts libelled be found irrelevant, in 

the pannel is diſmiſſed from the bar; if rele- 5 

vant, the court remits him to the knowledge bi 

Albee: | of an aſſize. The word afjize (from af, let * 

tled or eſtabliſhed) has different ſignifications: = 

It is ſometimes taken for the ſittings of a court; li 
ſometimes for its regulations or ordinances e- 


ſpecially thoſe that fix the ſtandard” of voy 
9 5 CM 
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and meaſures; and it ſometimes ſignifies a 
jury, either becauſe juries conſiſted of a fixed 
determinate number, or becauſe they continu. 
ed fitting till- they pronounced their verdict ; 
ſee Skene, voce afiſa. A jury or aſſize conſiſts of 
fifteen ſworn men (Juratores) picked out by the 
court from a greater number, not exceeding 
forty-five, 1579, c. 76—1587, c. 88. who 
have been ſummoned for that purpoſe by the 
ſheriff, and given 1n a liſt to the defender, at 
ſerving him with a copy of his libel. 5 

57. Anciently, no perſon could be convict- All pro- 
ed of the ſmalleſt offence, till he was found per erimes 
guilty by a jury of his countrymen : And tho? ger 1 = 
now for more than a century backwards, inferi-, jury. 
or judges have tried lefler breaches of the peace 
de plano ; yet, to this day, all proſecutions of 
a higher nature, whether before the ſupreme or 
interior criminal courts, mult proceed by jury : 
And no trial, even for a bloodwit, if purſued 
before the juſticiary, can be carried on without 
a jury. In the trial of crimes competent to 
the Court of Seſſion, the fifteen judges may 
well be conſidered in the character both of 
court, and of jury. Ons Pn 

58. Crimes cannot, like debts, be referred Probation 
to the defender's oath ; for no perſon is com- of crimes. 
pellable ro ſwear againſt himſelf, where his life, Oath of 
limb, liberty, or eſtate is concerned; nor even party. 
in crimes which infer infamy ; becauſe one's 
good name is, in right eſtimation, as valuable as 
his life. The law is, however, forced, in the 
crime of uſury, to depart from ſome of its com- 
mon rules, that the crime may be brought to 
light. Where the uſury is found on a writ- 
ten obligation, in the hands of the defender, 

OM | | the 


or jury. 
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the purſuer may, by an exhibiton, force hin 

to produce it in evidence of the crime, con. 

trary to the rule, nemo tenetur edere inſtru. 

menta contra ſe : And where it is not founded 

upon writing, the crime may be proved by the 

ufurer's own oath, notwithſtanding the rule 

nemo tenetur jurare in ſuam turpitudinem, 1600, 

c. 7. Crimes therefore are in the general 

caſe proveable only by the defender's free 

Extraju- confeſſion, or by writing, or by witneſſes, No 

dicial con- extrajudicial confeſſion, unleſs it is adhered to 
feſſion. b e $3 . 

y the pannel in judgment, can be admitted as 
evidence; for the whole proof muſt be deduced 
in open court, in preſence of the aſſize or jury, 

Judicial as well as of the pannel, 1587, c. go*. A judi. 
confeſſion. cjal confeſſion ought to be received with all the 
qualities that the pannel has thought fit to ad. 
ject to it; ſo that the proſecutor, who pleads 
upon one part of it, muſt admit the whole. 
Proof by Proof by writing is ſeldom uſed, but in uſury, 
writing. forgery, and perjury. Tho' in detorcement, 
the written execution of the meſſenger or off. 
cer is ſufficient evidence of the violence, in all 
civil queſtions concerning the validity of thc 
diligence, till it be declared falſe; yet in a ct 
minal trial moved againſt the deforcers, the 
meſſenger's execution, who is a party interelt 

ed in the proſecution, is not regarded. 
Proof by 59. All objections relevant againſt a witnels 
witneſſes. in civil caſes, are alſo relevant in criminal. No 
witneſs is admitted who may gain or loſe by 
the event of the trial. Hence, in the crime 
of uſury, the teſtimony of him who has g. 
ven the unlawful profits is rejected, becauſe le 
: 55 becomes 
* See, act 23. Geo. c. 45. diſpenſing with the torme! 

practice of taking down the evidence in writing 


Intereſted 
witneſſes. 
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becomes a gainer by the conviction of the uſu- 
rer, 1600. c. 7. In deforcement, the perſons 
employed by the meſſenger to atteſt the exe- 
cution, are in ſome ſenſe parties, violence be - 
ing commonly uſed againſt them, as well as 
againſt the meſſenger; yet, as the proof of the 
crime would be frequently impracticable, if 


al their evidence were rejected, the law conſiders 
ee the meſſenger as the only party againſt whom 
lo the violence is intended, and therefore receives 


to the teſtimony of the witneſſes, tho” they ſhould 
3s de beaten. Socii criminis, or aſſociates in the 9, % . 
ed Wl fame crime, are not admitted againſt one ano- n. 
ry, WH ther, except either in crimes againſt the ſtate, 
di. as treaſon; in occult crimes, where other wit- 
the neſſes cannot be had, as forgery; or in thefts or 
ad- depredations committed in the Highlands, 217. 
ads Wh Ceo. Il. c. 34. § 21. The teſtimony of the party in- 
le. WY private party injured may be received againlt ured. 
ry, i the pannel, where the King's Advocate is the 
nt, only proſecutor, if, from the nature of the 
ff. crime, there muſt needs be a penury of wit- 
all nefſes, as in rape, robbery, G c. | 
the bo. Where a crime is to be proved by ſe- Muſt two 
cri- Wi veral circumſtances connected together, every witneiſes 
the Wh one of which makes a part of the ſame crimi. ech ag? 
eſt- ml act, a ſingle witneſs to each circumſtance © 
8 ſufficient evidence. But it may be doubted, 
nels Wi vhether this ought to obtain in crimes re. ite- 
No ed by different criminal acts. For if a ſingle 
: by BW mnels ſhould be deemed lufficient in ſuch cale, 
ime Wh br proof of each ſeparate act, it would deſtroy 
g ene of the ſtrongeſt checks by which the 
de i itlimony of falle witneſſes may be controlled; 
mes .) Gul. Ill. c. 3. & 4. Formerly, the de- 
mu A elnions ot witneſſes, in all trials before the 
| 31 Criminal 


Proof by 


preſump- 
tion. 


Lerdig of cluded from all correſpondence, till their ver. 


aſſize. 


Aſiize of 
error. 
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conviction along with them: but where a crime 


criminal court, were reduced into writing ; but 
that practice is aboliſhed by 21. Geo. II. c. 19, 
unleſs where the hbel concludes death or de. 
membration. Crimes which, by their nature, 
hardly admit direct evidence, may be proved 
by preſumptive; and theſe preſumptions ovght, 
from the 'everity of the concluſions in criminal 
trials, to be ſo pregnant, as neceſſarily to carry 


is to be tried only ad civilem efefum e. g. 
where a proceſs of adultery is brought for ob- 


taining a divorce, more ſlender preſumption 
will be received; fo that the fame proof that 
has been judged ſufficient for procuring a di. þ 
vorce before the commiſlaries, may be caſt, ii n 
the crime ſhould be afterwards tried criminally, l 

61. After all the witneſſes have been exami- WI at 


ned in court, the aſſizers are ſhut up in a room iu 
by themſelves, where they muſt continue, ex- ji 


dict or judgment be ſubſcribed by the foreman 
(or chancellor), and clerk, 1587, c. 9. 


1672, c. 16. art. 8. concerning the juſtus £1 
court; and, according to this verdict, the counter 
pronbunces ſentence, either abſolving or con Ver 
demning. It is not neceſſary, by the law o im 
Scotland, that a jury ſhould be unanimous in by 
finding a perſon guilty ; the narrowelt major 6 
is as tuffictent agamſt the pannel, as for mug boa 
Juries cannot be puniſhed on account of bent 
erroneous verdict, either for or againſt the pany Vs 
nel; but they might, by our former law, % im 
abſolving him againſt clear evidence. I 
crime of wilful error in an aſſize was tried, of ret 
a grand -flize, conſiſting of twenty five gen & /n 
men poticiſed of land- eſtates; and was pun purp: 


T4. en, ͤ 5 


ed by impriſonment for a year, forfeiture of 
moveables, and infamy, R. M. I. I. c. 14.5 2. 
a feqq,—147 55 c. 64. But theſe aſſizes of error 
have been, at no period, much in uſe, ſee 
gene. voce Afſiſa; and they are declared a 
grievance by the convention of eltates, 1689, 
418. £1 ene oh 3 1 
62. ! ho? the proper buſineſs of a jury be to pers of 
inquire into the truth of the facts found rele ; jury in 
vant by the court, for which reaſon they are matters of 
ſometimes called the inquelt ; yet, in many cafes, law. 
they judge alſo in matters of law or relevancy. 
Thus, tho! an objection againſt a witneſs ſhould 
be repelled by the court, the aſſizers are under 
no neceſſity to give more credit to his teitim ny 
than they think juſt: And in ali trials of art 
and part, where ſpecial facts are not libelled. the 
jury, if they return a general verdict, are indeed 
judges, not only of the truth, bur of the rele- 
vancy of the facts that are ſworn to by the 
witneſſes. A general verdict, is that which General 
tnds, in general terms, that the pannel is edicl. 
guilty or not guilty, or that the libel or de- 
tences are proved or not proved. In a ſpecial 
verdict, the jury finds certain facts proved, the 
import of which is to be afterwards coniidered 
by the court. VVV 

63. By our old law, the ſheriff was confined 3 
to a definite time, in pronouncing and executing OR * a 
lentence on certain criminals. When a murderer to be Ss 
vas taking red hand, i. &. apprehended in the cuted. 
criminal act, it behoved the ſheriff, not only to 
ty him, but to execute the ſentence within 
irec ſuns; whereas, it he was apprehended 
& intervallo, torty days were allowed for that 
purpole, 1426, c. 9&,—149l1, c. 28. it was 

- after wards 


/ 
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afterwards provided, by 1695, c. 4. that in all 


caſes where the ſheriff was tied down to do 
juſtice in three ſuns, ſentence might be execy- 
ted at any time within nine days, provided it 
had been pronounced within three. But, by 
our preſent law, criminal judges not only may, 
but muſt, ſuſpend for ſome time the execution 
of ſuch ſentences as affect life or limb, that 6 
condemned criminals, whoſe caſes deſerve fa. 
vour, might have acceſs to apply to the King 
for mercy. No ſentence of any court of judi. 
cature, ſouth of the river Forth, importing ei. 
ther capital or corporal puniſhment, could be 
executed in leſs than thirty days; and, if north 
of it, in leſs than forty, after the date of the 


ſentence, by 11. Ges. I. c. 26. F 10. This act, 


in ſo far as it concerns corporal puniſhments, 

leſs than death or dilmembering, e. g. whipping, 

pillory, &c. is altered; ſo that judges may now 

infli& theſe, eight days after ſentence on this 

ſide Forth, and twelve days after ſentence be- 
yond it, 3. Geo. II. c. 32. e 

Extinction 64. Crimes are extinguiſhed, 1. By the 

of crimes death of the criminal; both becauſe a dead per- 

by death; ſon can make no defence, fo that his trial is truly 

a judging upon the hearing of one fide ; and be. 

cauſe, tho? his guilt ſhould be ever ſo notorious, 

he is, after death, carried beyond the reach oi 

human penalties, and conſequently continues no 

longer an objeci of correction, which is one of 

the great purpoſes of puniſhment ; Such trials, 

therefore, can have no effect, but to puniſh the 

Innocent heir, contrary to that molt equitable 

rule, culpa tenet ſuos auctores. 2. Crimes Mil 

by remiſ. be extinguiſhed by a remiſſion from the ſove· 

non. reign. But a remiſſion, though it ſecures tle 

7 | delinguen! 


pp OS. r OPS — 8 
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delinquent from the public reſentment, the ex- 


erciſe of which belongs to the crown, cannot 


cut off the party injured from his claim of da- 


mages, over which the orown has no prerogative. 


Agreeable to this diſt inction, no perſon was al- 
lowed to plead a remiſſion, till he had given ſe- 
curity to ſatisfy the private party, 1457, c. 74. 


—1528, c. 7-; and, in the caſe of ſlaughter, it 


dehoved the wife or the executors of the de- 


cealed, who were entitled to that ſatisfaction, 


or, as it is called in the ſtile of our ſtatutes, aſ- 


ſythement, to ſign letters of /ains, acknowled- 


ging that they had received ſatisfaction, before 


any remiſhon could be granted to the flayer, 
1592, c. 155. No. 1.—1 593, c. 174. Whoever _ 
therefore, tounds on a remiſſion, is liable in 


damages to the private proſecutor, in the ſame 
manner, as if he had been tried and found guilty. 
Even general acts of indemnity palled in par- 
liament, tho? they ſecure againſt tuch penalties 


Acts of in- 


demnity. 


as law inflicts upon the criminal, merely per 
modum poenae, 1. Fuly 1713, Stuart; yet do not 
againit the payment of any pecuniary fine, 
which is given by ſtatute to the party injured, 


22. Feb. 1712, Robertſon ; nor conſequently a- 
gainſt the demand of any claim competent to 
him, in name of damages. 1 
65. Leſſer injuries, which cannot be proper- 
ly laid to affect the public peace, may be ex- 
tingutſhed, either by the private party's ex- 
preſsly torgiving them, or by his being recon- 
ciled to the offender, after receiving the injury. 
Hence ariſes the rule, diffimulatione tollitur in- 
Juria, But, where the oitcnce is of a tigber 


Extinction 
by the par- 
s forgi- 
ving the 
oftcnceg 


nature, the party injured, though he may pals _ 
lrom the prolecution, in ſo tar as his private 


interelſt 


by pre- 
ſcription. 
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intereſt is concerned, cannot preclude the 
King's Advocate, or procurator fiſcal, from 
inſiſting ad vindictam publicam. | 

66. Crimes are allo extinguiſhed by pre. 
ſcription, which operates by the mere lapſe of 
time, without any act, either of the Sovereign 


or of the private ſaſferer. Crimes preſcribe, 


Short pre 
ſcription 


of certain? 


crimes by 
ſtatute; 


both by the Roman law, /. 12. C. ad. leg. Corn, 
de falſ. and by the cuſtom of Scotland, (lee 
Macken, Crim. tit. Preſcription )*, in twenty 
years; but, in particular crimes, the preſcription 
is limited by ſtatute: to a ſhorter time. No 
perſon can be proſecuted upon the act againſt 
wrongous imprilonment, after three years, 
1701, c. 6. High treaſon, committed within 
his Majeſty's dominions, ſuffers likewiſe a tri- 
ennial preſcription, if indictment be not found 
againſt the traitor by a grand jury within that 
time, 7. Gull. ill. c. 3. $ 5. all actions, brought 


upon any penal ſtatute made or to be made, 


-without 


ſlatute. 


where the penalty is appropriated to the croun, 
expire in two years after committing the of. 
fence; and where the penalty goes to the crown, 
or other proſecutor, the proſecutor mult {ue 
within one year, and the crown within two 
years after that year ended, 31. El:z. c. 5. : And 
this, tho? an Engliſh act, affects Scotland, as it 
limits all the penal Britiſh ſtatutes paſſed ſince 
the union, which concern this part of the u- 
nited kingdom. Certain crimes are, without 
the aid of any ſtatute, extinguiſhed by a fnorter 
preſcription than twenty years, By our old 
law. R. M.1. 4. c. 10. in the cales of rape, rob - 


bery, and hame ſucken, the party injured was 
| i 525 not 


* See Diet. of Dec vol. 3. p. 307. Maclaurin Crim. . 
995+ 773+ | | 
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e not heard, after a ſilence of twenty-four hours, 

0 from a preſumption, that perſons could not be 
ſo groſsly injured, without immediately com- 

2» plaining: And it is probable, that a proſecu- 

f tion for theſe crimes, if delayed for any con- 

n fiderable time, would be caſt, even at this day, 

7 or at leaſt the puniſhment reſtricted. Leſſer 

b injuries ſuffer alſo a ſhort preſcription ; law 

© preſuming forgiveneſs, from the nature of the 

| offence, and the filence of the party. The 

n particular ſpace of time ſufficient to eſtabliſh 

0 this preſumption muſt be determined by the 

lt judge, actording to circumſtances. RE] 
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A BBREVIATE of adjudi- 


cations, Page 260, 261. 
Auding by writings either ſim- 
ple or qulificate 497 
Alfence, decrees in, 466. Perſons 
cannot be tried GORE in 
abſence, 505 
Acieptance ot bills, 289, 290. 
Acceſſion, 1 
Acceſpryin crimes, 480, 508, 513. 
Acceſſory actions, 444. 446. 
Accompilices muſt be ſpecially 
mentioned in criminal letters, 


50h. Can an accomplice be 


received as a witneſs, 513. 


Accmnpts of merchants, their pre 


ſeription, 349. How far pro- 
bative, 451. 

Ad for a proof, 462. AQ before 
anſwer, 431. 


See indemnity, parliament, 


ſederuut, &c | 
Afton, with its ſeveral diviſions, 
426—446 Adio dtrectaà et 
contraria, 277 Actions pro- 


ceeded antiently on hrieves, 


445. Now on ſummonſes, 


447. 


actions, ib 
actions, 448, 450 When is 
an action ſaid to ſleep, 445 
Short preſcription of certain 
actions, 353. 
Aiterence, action of, 78 9 
Adhudication, decree of” ſubſtitut- 


260 Special aitjudication, 
259 General, 260 Adju- 
dic uon led before the term 
of paymenr, 261. 


ðce apprijeng. A 


Actions which need no 
ſummons, 448 Concourle af 
Accumulation of 


ed in place of appriſing, 259— 


\ 


Adjudication contra hereditaten 
Jacentem 261—263. Adjudi- 
cation in implement, 262. 263. 

Adminicles in writing, 442. 

Adminiſtrator in law, 83, 89. 

Admirally, high court ot its ju- 
riſdiction, 33, 34. Admiral. 
deputes, 33 5 

Adultery, ſimple and notour, 492. 
493. Adultery a ground ct 
_ divorce. 75. 

Adoocation; letters of, 21. 8 

AFinity, 6 5˙ See . 

Aenatc. 81. 


Alibi, 499, 509. 


Aliens cannot hold a feudal right 
without naturalization, 130, 


425. 


| Aliment, or Al:m:ny, oblis gation of, 


between parents and children, 
273, 274. By an elder brother, 
with reſpe&t to his younger, 
274 liment to the her in a 
ward ſee, 148, extended in ſa- 
vour of fiars againſt liferenters, 
228. Aliment to indigent debt- 
ors in priſon, 473. Separate 
aliment to wives, 70, 74 
Alimentary debts not arreltablc, 
337. Their Pretcription, 349. 
Alimony. See Aliment. 


Allodial goods, 129 
Allloauauce of appriſings, 25 35 


Alluvis, 112 


| Altarages, 49. | 
Ann, or annat, 58. cannot be aſ- 


ſigned by the incumbent, ib, 
Goes to executors, 59 | 
Aunexation of lands guead ſacra, 
57 Annexation of c''urches to 
monaſteries, 231. See urch. 
Annexation 
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Annexation of the tetoporatity of 
beneficcs to the crown, 234, 
235. Annexed property not 
alienable, 130. 
Annualrent, 316. When due by 
ſtatute, 317. By acts of ſe- 
derunt, ib, by the nature of the 
tranſaction, 16 318. 
tion, expreſs or tacit, 319. 
Are conlignatories liabel in 
annualrent? 280. 
tors? 415. Or judicial factors? 
26 Compenſation ſtops the 
currency of annualrent, 816, 
327 
Annualrent, right of 120, 207. 
It is effectual, without actual 
poinding of the ground, 7b. 
How extinguithed. 208. 
See delita ſuud.. 
Annuity of teinds, 238, 
Apparent heir, 130, 331. His 
privileges, 380, 381, 228, 266, 
2068 Alienation by an ap- 
parent heir, 130. 
See charge. 
Appeal from ſeſſion to parliament, 
23. App. to circuit courts, 
30, 3. To houſe of Peers, 465. 


ot 45 ot in poindings, 344, 


345 
Appr Wn ing 248. Formof leading it, 
249. What ſubjects appriſe- 
able, 250. On what debts can 
appr. proceed, 251. Appr. on 
a chorge to enter heir, 16. 
Appr. muſt be perfeaed by 
ſeiſin, 252. Or by diligence to 
obtain it, 256. Allowance of 
appr. 253 Appriſers account- 
able during the legal, 254. Is 
the appriſer vaſſal during the 
legal? 255. Denunciation of 
_ apprilings, 249, 255. Re- 
duction of appr. 256. Reſtrict- 
ing them to a ſecurity, 15. 


By pac- 


or execu- 


1 
Redempdca of appriſings, . 
Preference of appr. 257. Le. 
gal reverſion of appr. 250, 
259. Of adjudications, 260, 
Adjudications have the ſame 
nature with appriſings, 200. 
Arbiters, 474 Can they be com- 
pelled to decide? 475 They 
cannot exceed the powers given 
them. 476. Their powers am- 
ply interpreted, #6. 
Arbitrary puniſhment never ex- 
tended to death, 481. 
Arreſtment of perſons, 17, 18, 


335- Arreſtment of moveables, 


ib. In whoſe hands it may be 
uſed, 335, 336 On what debe 
it proceeds, 336. Arreſt on a 
dependence, 10. What debt; 
are arreſtable, 337 Arreſt. 
does not fall by the arreſtee' 
death, 339. Preference of ar- 
reſt. 341, 342. Ther Wan 
tion, 351. 
See breach, looſe, Fug. 

Arreſtum, Juriſdictionis fundarda: 
cauſa, 17. 

Art and part, 480. Indictment 
libelling art and part need not 
be ſpecial, 508. 

Af: endants, ſucceſſion of, 363- 

Aſignations, how diftinguith 
trom diſpoſitions, 330 Wha: 

rights are not aſſignable, 331.1 
Intimation of aſſignations, 

331, 332. Aſſignation er, a 
Peſeſſione, 333. Neceffary afl 
nation, 267. Oath of cedent, 
can it hurt the aſſignec? 234 

Aire, 8 10 Aſſize of error, 514 

A ſythment, 489, 516. 

Ahiriction See thirlage. 

Attainder, See tre iſon. 

Avail of marriage, 150—15* 
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Back tack of wadſet lands, 296. 
Bail, when admitted in crimes, 
Baily court, 42. | 
Bairns of a marriage, 376. 
Bairns part. See legitime. 
Bikrapt, who, 435. Prohibited 


alienation by baukrupts, 432 


—435- Bankrupt eſtates, 266, 

267. | 
Bankruptcy, fraudulent, 500. 
Banns, publication of, 65, 70. 
Barzains of moveables, preſcrip- 
tion. of, 351. How proved, 

„ | 


Barons, 43. greater and leſſer, ih. 


Bar. originally bound to at- 
tend in parliament, 15. Juriſ- 
diction of barons, 1b. They 
have right to heirſhip move- 
ables, 366. | 
Barony, its effects and privileges, 
140% %. | 
Baſe right, 191,193. 
Baſtardi, how legitimated, 104, 
105. Have no heirs but their 


own 1flue, 423. Their power 


to make ſettlements, 424, 425. 
Incapable of legul ſucceflion, 
424. | 8 | 
Battery, pendente lite, 491. 5 
Bchaviour as heir, 390. By what 
tads inferred, 2 59, 390. How 
excluded, 391. A ſpecial ſort 
introduced by ſtatute, 391. 
Behav. and praeceptio heredi- 
bel compared, 392, 393. 
Berefices, 230. Erection of ben. 
mo temporal lordſhips, 234. 
: Ser Hip. 
Leleffeiuim cedendarum acionu m, 
314 Competentiae, 3 20, 32 
Disentis, 312. Invertarii, 385, 


386 Ordinis, or of diſcuſſion, 
$11. Digamy, 49% © 
Bill of exchange, 288.,- Obli - 

gations on the drawer, 290. 

On the perſon drawn on, 290. 

Effect of payment, ib. In- 
dorſation of bills, 289, 290. 
Bills mult be negotiated, 291. 
to ſave recourſe againſt the 
_ drawer, 292, 293. Days of 
grace, 292. Privileges of bills 
of exch. by ſtatute, 293. Ex. 
tended to inland bills, ib. Cer- 
tain bills nct privileged, 294. 
Debts due by bills not atreii. 
able, 337. Bear intereſt, 317. 


Prove their own dates, 289. 


| Biſhnps, 48. The right to their 


benefices how completed, 49. 
Their juriſdiction, 59. | 

Black mail, 495. : 

Blank. See bond, ſummons, 

Blaſphemy, 48 2. 25 


Bench holding, 144. 


Bona fides, if required in pre- 
ſcription, 3584. = | 
See poſſeſſion, payment 

Bonds, heritable and moveable, 
120. Her. bonds not followed 
by ſeiſin are arreſtable, 337. 
Bonds blank in the creditor's 
name diſcharged, 28 

Boroughs royal, or of regality, 
or barony, 42. Their juriſ- 
diction jb. Can the lands of 

_ boroughs royal be feued ? 130, 
131. | . 

Bottomry, 501. N 

Breach of arreſtment, 338, 488. 

Brœauing, the right of, implied 

in property, 172 

Brief; 446 Br. retourable, 282. 

See mortanceſtry, terc?, &c.“ 

Burdens. Keal burdens on land 
mult be exprefied in he in. 
— IG veltilu: ez 
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veſtiture, 141. What words Certification, in a reduction im- 


conſtitute a real burden, 20 
Burgaze holding, originally a 

ſpecies of ward h 144, 145. 
The borough is the King's vaſ- 

ſal in burg holding, 46. | 
Burgeſi has right to heirſhip- 
moveables, 366, 3679, 
Burgh. See borough. 


C. 


Calumny, oath of, 455. 456. 

Caption, letters of, 470. Meſ. 
ſengers or magiſtrates refufing 
to concur, are liable for the 


debt, 1 What perſons ſe. 


cured againſt caption on civil 
debts, 470. Sanctuary from 
caption, 16. In what caſes 


caption may be ſtayed without 


ſuſpenſion, 15. 

Caſualities of ſuperiority, 147. 
Fall by the reverſer's death 
during the legal, 255. 

See non-entry, ward, &c. 
Caſus amiſſionis, 441. 5 
Caution, juratory, 467. Fudicio 

/ifti, 17. et judicatum folvi, 315. 

Cautioners, ſimple, 311. C. bound 

conjunctly and ſeverally, ib. 


C. tor performance of facts, 


311, 312. C. may be inter- 
poſed to a natural obligation, 
312 They have relief againit 
the debtor, except in ſpecial 
caſes, 313. Judicial C 315. 
Sums paid by C. on diſtreſs 
bear intereſt, 317. Are co- cau- 


tioners bound to the creditors 


in folidum? 312. Mutual relief 
among co-cautioners, 314. 
Caut anry. Preſcription of C. en 
gagements, 352 Latent of 
the act eſtabliſhing it, /. 


probation, 428. Cert. that 
the party ſhall be held pro con- 
bello, 456. >. 5 
Ceſis bonorum, 472. In what 
caſes competent, and its ef. 
fects, ib. F 
Chaplainrics, 48. EYE 
Chapters 48: They muſt conſent 
to the Biſhop's deeds of alie- 


* nation, 230. N 
Cbarge on letters of horning, 


161, 162, 40g. 


Charge to enter heir, 251. either 


general or ſpecial, 252. Heir 
may be charged intra annun 
deliberandi, 25 1, 


Charge againſt ſuperiors by heirs, - 


389. By adjudgers, 253, 250. 

The effect of this laſt fort li- 
mited to co-adjudgers, 256 
259 


Charter, original, and by pro- 


greſs, 131 Different parts 
of ach 132—136 Ch. an: 
and de zue, 131. Ch. of nn- 
damus, 132 Ch. of umon, 
139 Ch. without ſcitin, an 
incomplete right, 140. 
Chau. mella, 489. | 
Children, lawful and unlawful, 
103, 104. H-.w far ch. ac- 
quire for their father, 104- 
Forisfamiliation ot ch. 407. 
Churches, menſal and common, 


232. Reparation of churches | 


and ch. yard dykes, 56, 57. 
Annexation and di, junction of 
ch. 52, 57. The ſeats ot a ch. 
109, 110. Patronage of chut- 
ches, 49—50. Church govern 
ment, epiſcopal and piclbyte 
Han,, 
Church lands, what requiſite 
their alienation, 90 
ns ">. "= 


nn. 
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lands aftinexed to the crown, 
234 Referee ch lands 


5 85 
3 courts of julticiary, 30. 


They have now a civil juriſ- 
diction 31. Preſentments and 
informations, in order to trial 
before them, 507 


Circumduction of the term, 462. | 


Circumvention See re uct on. 
Citation, interruption by, 359. 
Clare conſtat, prece pt of, 387 


Clrgy, ſecular and regular, 47. 


Caller and ſalters, 106. 

Cognate, 81. No legal ſucceſſion 
by cog 263 

Ce xili ini caufa, decrees, 26 1. 

Callateral ſucceſſion, 363. 

Collalion by the heir; 401 A 


mong the younger children, 


407, 40. 
Collation of benefices, 50. 


College of juſtice, their privileges, 
28, 29. Communicated to the 


court ot exchequer, 32. 
Combat, anciently a method of 
proof, 450. 
Sec duel. 
Gommendator, 47. 


Commuſartes, 60. By whom na- 
med, 60, 61. Commiſſ. of 
Edinburg“, 60 Juriſdiction of -- 

| | Confirmation of a teſtament 408 


Comm. 61 * 


Comm ii joners See Juſticiary, 7" . 


fly, teinds. &e 


Comm: ſoria Pacbum leg is com, in 


prooribus, 201. 
Com! ixtion, 112, 1 13. 
Con qnate 270. 
Cannon debtor, 335. 
C en pallurage, 212. 
Cor "*nties, the diviſion of, 308 
Gee of goods, 66—67. 


Conperſation, its 88 325. In ; 


| | what Jebts i it takes place, 326. 
327. Not admitted after de- 
eree, 337 ; 

eee, and omitted, 4677 

Competition in eſcheats, 164 
168. In confirmations by the 
ſuperior, 194. In reſignations, 
196. In perſonal rights of 
lands, 197. 198. In inhibi. 

tions, 247. In 2djudications, 

256. Ajadgers, with other 
rights, 258. In dilig<nces 
penderte proceſſu. 269. Catholic 

with ſpecial rights, 269, 250. 
Aﬀigneys, 331- Arrreſters. 
34! Aireſter with an aflig- 


ney. 342 Arreſter with a 


poinder, 342, 343. Creditors 
of a deſund, 416, 417 Credia 
tors of a detunct with credi- 
tors of the heir, 399, 418. 
Conciuged cauſe, 462, | 
Cond'tions adjected to obligations, 
273+ 319, 320 
Contefion of a pannel, judicial and 
extrajudicial, 512. 


Confirmation by a ſuperior, not 


preciſely necefſary in baſe 
rights, 191 Public rights null 
without conf. 193. Has conf, 
effect from: the date of the 
right contirmed ? 194. 


—409 Conf, on general jet- 
ters diſcharged, 410. Conf. 
qua executor-creditor, 410, 
Cont ad oriiſa vel male. ppre- 
tiata. 411 A. non executa, 412. 
Partial ont. by the next of 


relies part tranſmit without 
conf 413 Special rights need 
no cont. 3. 


ka (8 awRthod of extinguiſh. | 
ing : 


- INDEX. 


ing and ſuſpending obliga- 
tions, 329, 330. 


Conjunct rights to ſtrangers, 372. 


To huſband and wife, 223, 
373. To father and ſon, 373. 
Conjund and confident perſons, 
432, 433 | 
Congque/?, proviſion of, 375. 
Conqueſt, heir of, 365 


Conſanguinity and affinity, de- 


grees ot, forbidden in mar- 


riage, 64. 65. Conſ. or a- 


ffinity, an objection againſt a 
judge, 18. Againſt a witneſs, 
459, 460, 53. 
Conſent requilite to obligations, 
275 A method of extinguiſh- 
ing them, 323. 7 
Conſiguation of money, 279. Of 
redemption money, 202, 203. 
See heritable. 
Con Nortal court 60. The court 


of ſeſſion the King's et 


conſiſtory, 61, 64. 

Conſolidation, 195, 422. 

Conſtable of Scotland, his juriſdie 

tion, 45. 
laries aboliſhed, 45. 

Con w ables to juſtices of the peace, 
41. 


Contract, 274, 275. Diviſion of 


contr. 275. Contr. when 
proveable by witneſſes? 458. 
Marriage contract, is it valid 
without witneſſes? 307. Se- 
cond marriage Contr. 375. 


Inplement in contracts mult: 


be mutual, 320. 
Contravention. See {awberrows, 
tail a je. 
Contr bution of goods on the tex 
 Rhoaia, 410, 311. 
Copartnery See ſcicty. 
crrei deb.ndi, 316. 


Corrob:ration, bond of, 3 14, 252. 


Court 


Inſerior conſtabu- | 


Council, privy of Scotland; their 
powers and juriſdiQions, 24, 
Now aboliſhed, 25. 


Council and ſeſſion, lords of 25 


— 230. 
See ſeſſion exchequer, &c, 
Courteſy of Scotland 226 228. 
Creditors, how ſecured againſt 
alienations by their debtors, 


432-436. 
See competition, ranking, 


Crimes, public and private, 478. 


Cr. when bailable, 505. Cr. 
how divided in regard of the 
puniſhment, 481. How, in re- 
gard of the object, 482. Only 
triable by jury, 510. Form 
of trial in cr. 511, Cc. Pro- 
| bation of crimes, 511, &. 
Extinction of cr. 517—518. 
Criminal letters, 50), 508. | 
Crown. See kin 
Curators, 82. 
curatory, 83. 
muſt concur ? 84. 
Lites, 83. 
See adminiſtrator, 2 
inventory, tutor. 


Who incapable of 
What number 
Curator al 


Curatory of idiots, 97. How de- 


ferred, and to hom? 97. Cu- 
ratory-dative of idiots, 99. 
Current rent, 330. Cur. account, 


349. 
Curjing of parents; 490. 


D. 
Damage and intereſt, 319, 436. 
Dead's part, 406 
Dean of Guild his juriſdiction, 


42. 
Deathbed, the 11w of, 396. Death- 


bed how excluded, 397. Tie 


reduction on deathbed, fo 
whom competent, ib. 65 
. "has 


8 
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What deeds reducible by it ? 
398 1 
hita ind. rake What non 
a are deb. fe 158. Pre 
ference of adjudications on 
deb. f. 209. Actions on deb. J. 
416—428. 
Decimae incluſae, 240, 241. 
Declſiaus of ſeſſion, 9. : 
Declaratory actions, 381, 440, 


441. Special declarator, 158, 


Declaratory laws, 4. 
Declinature of judges, 8 
Decrze, 465, either in foro or in 

abſence, 465, 400. Decr. 


when opened by ſuſpenſion, 


and when by reduction, 460. 
Decr conform, 469. 
See exrculion. | | 
Decrees arbitral, 474, are fa- 
vourably 
Decr. arb. when reducible, 


$77» +: 7 
Deeds. See aur itinge. 


Defence, dilatory and bereite 
77, 449, proponing def. infers ; 


prorogation, 19. 
See paſſive. 


Deforcement of officers of the law, 
265. 487, Def. of the officers 


of cultoms or exciſe, 488. 
Net:gation, 238. 
Deliberating, right of, 380— 


381. lott by an apparent heir * 


immixing, 381. 
See exhibition. 

Del. 478. Actions ariſing from 
del. tranſmit not againit heirs, 
438. 

Delivery of writings, 295. Del. 
when preſumed, 296. Cer- 


tain deeds effectual without 


del, tb. | 
Demembeation, 48 9. 


Venuncialiiu u pon horning, with 


interpreted, 476. 


its effects, 162, 163; Sm af 
ter den. bear intereſt, 317. 


Depoli tation, contract of 278 Dep. | 


of writings, 295, 296. 


Deſeendents, line of 64, 65. Sue- 


ceſion of deſc. 362. 


Daeſertion, wilſul, a ground of di. | 


vorce, 78. 


Deſignation of manſes and geber, 


54, 55. 


Deſignation of witneſſes, a fol. 


lemnity of deeds, 284. 


 Deſiination, ſimple, 368. 


Diets of compearance in criminal 
trials peremptory, 59 De- 
ſerting the diet, 4. | 

Dil. gence againlt debtors, real 
and perlonal, 243 Dil. by 

creditors of a detunct, or of 
the next oi kin, 411. Inchoate 

or begun dil. 244, 255, 434. 
Dil. wiere to be publithed and 
regiſtered, 35. 39 Dil. ag ainſt 
witneſſes, 462. 


Diligence or care requiſite in 


contracts, 276, 277. Dil. pre- 
ſtable by tutors and cur. tors, 

88, 89 Py executors, 415, 

Diſcharge ot obligations, 324. 
General diſcharges, 324 325. 
Conſecutive ditcharges for 

three terms or years, 325. 

Diſclamation, 109. | 

D,ſcuſjion of debtors, 311. Diſ. 

of hetrs, 379. 5 
Diſpoſition, 131, 330. 

; Sce charter. ; 

Diſtreſs, payment on, 317. 

Division of commonties, 308, 30g. 
Div. of runs rig lal. ds, 86. 

Divorce. 75— 79. | 

Dole eſſential to crimes, 478, 
79. 

Dim le. 16, 409 | 

Dominium eminens, 108. Dirce- 

8 | tun 
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tum ef utile, 146. What in- 


What 


cluded in m. dir. 1. 
in dom uttle, 7 
Deonatory to calualities of . 

ority, 166. 
Donutton, 320. Don. 1 cauſa, 
321. Don, not preſ. med, 7b. 


Don between huſband and 


wife, 73—75. 
Dovecote. 172. 

Drawn teind, 233, 2 36. 
Luc llius, 490. 
Dywour's habit, 472, 473. 


E. 


Earneſt, 297. | 
E inbuſgb, the communis patria to 


perions abroad, 17, 338, 409 


Egyptians, 495» 496. 
Ejection, action of, 437. 


of j. 474- 
Ei to a reverſion, 200. 


Emphytenſis, 43 

Entry ot a heir by ſervice and 
retour, 380 382. By precept 
ot clare ccuſtat, 387. * haſp 

and ſtaple, + 
Eqrity, court of, 29. 

Erecbion ot lands into a barony, 
"3s , 156. Er. of bene- 
fices into temporal lord{hips, 
234 235. Zuperiorities of er. 
belong to the Crown, 237» 
3 28. 

Eſcheat, 161. Single «eh. 15. 

It fell formerly on denuncia. 

tion for civil debt, 162. 163. 

It ſtill falls on denunciation in 

criminal caſes, 163, and upon 
adultery, 463. What is com- 

prehended under: eſch. 163, 

164. lt requires declarator, 

164 Lifereut ieh. 165 What 
falls under it, 106. Coullituted 


Letters 


wit hout declarator, 16). Role 


of preference in eſch. 164 
168. Simulate gitts of elch. 
168. 

Eviction. lation of a \ proceſs 
of ev 135 . 


Excambion, 13 5 


Exceptions. or defences, i in what 
caſc they preſcribe, 357 
| See defence. 


Exchequer, court of, its jorifdc. 


tion and privileges, 32 What 
ſignatures or giſts can be paſ. 
ſed in exch. without a ſign 
manual. 169g, 170. 

Exe-munication, penalties of, by 
the former law, 129, 1 3% 
425 Now taken off, 130. 

Excu'pation, letters of, pog. 

Execution of ſummonſes or lit. 
ters 162 Solemuities of writ. 
teu exct. 286. Executions, 
how far probative, 45 490. 
Exec of a teſtament, 4io, 
414. i:xec. of tentences and 
decrees, 468 Exec ot cri. 
minal ſentence ſuſpended iu 
point of time 515. 

ZE xecutor, 401. Stranger named 
exec. 402. Who preferred to 
the office, 409. Exec. decern- 
ed and confirmed, 410. Ex- 
ecutor ſurrogate, 56. Lxect- 
tor not liable ura viren inden. 
tarii, 415. They are ony 

truſtees, 416. In what calc 
may they pay without ſer. 
tence? 416. Exoneration f 
ExeEC- 418. Eec. creditor, 
410. Co-executors, 415: 
See carfar mation. 

£x:cutry, what debts affect 1 
406 | 

Ex-rcitore how oliged, 30. 

Exhibition of writings, 444. p 
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Ex ad deliberandum, 380. 
Extent old and news 1555 156. 


| _ 


Facility of temper, 99. 100, 43 2. 


Fattirs on ſequeſtrated eſtates, 


264. Their powers and duty, 
265 Their ſalary, 266. Fact. 
for pupils, 82. Arreſtment 


in the hands of factors, 336. 


* not loſt by ſubſeription, 
22 496 Falſe weights and 


meaſures, ib. 
See forget, improbation. 
Fanily, children in. 82, 104, 406. 
Father, is adminittrator in law to 
his children in familia, 83. 
Power of à father over his 
children's proyiñons, 376. 

J. cdx. See jor ce. 


Fe: or feudal right, 128. What 


ſubje&s may be given in fee, 


130. Who can grant fees, 


129. Who can receiye them, 

129, 130. 

Fee or wages of Gorvantye i in what 
caſes not due, 300. How far 
arreſtable, 338. How far a pri- 
vileged debt, 416. The pre- 
ſcription of fees, 349. 

Teu-dulies, 143. Are debita ſundi, 


146. Right of a ſuperior to 
the teu-duty cannot preſcribe, 


358, 359. See heritable. 

Feu lalding, 143, 144. Irritated, 
6h non ſolutum canonem, 1 5 3, 
155. | 

Fiar and liferenter, 232; 372; 

Fido juris, 464. 

11 Yoing, right of, reſtrained, 111. 
dalmon fiſh, 173. 


Force and fear, grounds of re- 


Gon, 431. 


Foretbougbt felony, 489. 


C. 


Fereign, deeds ſigned in a fo. 
reign country, 294, 295- 
Foreigners, juriſdidtion over, 17. 
Foreſtalling of markets, 488. 
) 
Forgery, 7. 

See aiding, improbation, | 
Forisſamiliatian, 406, 407. 
Forreſtry, right of, 174. 
Fatalice, 174. 

Fowling, right of, reſtrained, 111. 


Four forms, letters of, 468. 


Fraud. Reduction ex capite frax- 
dis, 431. | 


Fraudulent bankruptcy, 500. 
Fugitive, for not compearing at 


a criminal trial, 509, 


Fungibles, what, 275. 


Farigſity. See idivtry. 


Forthcoming on arreltment, 34%. - 


Game, acts for preſerving the, 
111. | 


| General diſcharge, 324. General 


.mandate, 304. General letters 
tor conhrming diſcharged, 
410. 

See Horning. 


Ceſtis pro beredey or behaviour, 


390. 
See donation, eſ: heat, c 
cheguer. 


Girth and ſanquary, 439. 
Gebe of miniſters, 55. 


Glebe 
once deligned cannot be alie- 
nated, 56. 

See mans. 


Srace, act ot, 471, 472. Days | 


of grace, 292. 
Grajs of minilters, 56. | 
Gratuitcus cauſe, 132. Grat. 

deeds what warrandice they 

imply, 133. How tar ineffec- 

tual agaiuit 2. A 309. A. 

aint 
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gainſt ſubſtitutions and clauſes 
of return, 378. Or againſt 
creditors, 44% _ 
Guild, dean of, 42. 
Gypftes, 495. f 


Habite and repute, 64. 

Haereditas. See bereditas. 

Haimſucken, 491. 

Haſp and ſtaple, 387. 

Head borough. Diligences mult 
be publiſhed and ee at 

the head b. of the ſhire, 38. 
Head courts diſcharged, 45. 
Heir of line, 362. Heirs-porti» 


oners, 364. Heirs-portioners 


only liable pro rata, 379. Heir 
of conqueſt, 365. Ot tailzie, 
367. Of provilion, 373. Heir 


of proviſion not liable univer- 


fally, 379. Heir-male, 367, 
Heir of a marriage, 


fication of heir whatſoever, 

76, 377- In what order 
2 are liable, 379. Heir by 
inventory, 385, 386. Heirs 
cannot puriue on the paſſiye 
titles, 392. | | 

See ultimus, apparent. 

Heirſhip moveables, 366. Intro- 

million with heirſh. infers be- 
haviour, 390. 


Hereditas. Eitate in, Hereditate ja- 


cente, 130, 380. Adjudication 
contra her. ac. 261. 5 
Hleritable rights, 118. Are by- 
gone ſeu-duties her.? 
Rights bearing a tract of fu- 
ture time are her. 16. Bonds, 
when herit. 120— 123. Truſt- 


rights, how far her. 124. Price 
ot lands when her. 125. Rent 


373 
Heir paſſive, 300. The ſigni - 


119. 


of lands, how far her, 228, 
229. The annualrents of 2 
ſum due by adjudication her. 


254. Wadſet, after conſigna· 


tion, how long her. 204. Mo. 

veable 1 how they may 
become heritable, 123. Can 
heritable rights, become mo- 
veable? 124. Rights, partly 
her. partly mpveable, 125. 
What period makes a ſubject 
her. or moveable, 126. 

9 juriſdiction, 14, 1 5 


— deſcends, 362. Cannot 


be ſettled by teſtament, 307. 
High ways, their care,to whom 
committed, 39, 40, 212. 
Holdings, feudal, 143—14;. 
Holograph deeds proye not their 

own dates, 287. Their pre- 
ſcription, 352. 15 
Homicide, 489. 
Homologation, 306, 307. 
Horning, letters of, 161. An- 
ciently confined to inforce the 
preſtation of facts, 163, 459. 
On what number of days hors, 
proceeds, 161, 162. Horn. on 
decrees of interior courts, 460, 
General letters of horn, i. 
Fuſe-rents, preſcription of, 349. 
Hunting, right of, reſtricted, 111, 
Huſband, how far liable for his 
wife's debts, 67, 68, Curator 
to his wife, 69. Authoriles 
rip hts granted by her to him- 
2 by his bare acceptance, 
73 


See jus mariti. 1055 
Hypothec, what, 280. Hypother 
of the maſter on the fruits 
188. How long it ſubliſt 
1b. Its effects Þy retention 


and recovery, 188, 189. * 
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t 
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vn the cattle, 18. Hyp. on 
jnvecta et illata, 190. Titular's 


hyp. on the fruits, 242. 128 


on moyeables, 280. 


1. 


Liter * furiolity, brief ofa 97.5 


98. Idiots cannot be tried cri- 


minally, 495. 
Ienorantia juris, 5, 308. 


Impriſonment, ase 49 15 


507. 


Inprobation of writings, before 


what court competent, 28, 


29, 497. ee in im- 
prob. 7b, | 

Irceſt, 493. 

Incident diligence, 444. 

Indebiti folutio, 308. 

Indemnity, acts of, 5 17. 

Inliciment, criminal, 597. 

laduciae legales, in ſummonſes, 
447. In crimes, 508. In 


charges on decrees, 161, 162. 


Induttion to a benefice, 51. 
22 ment, what, in its proper 
ſenſe, 137. See rights, ſefſin. 
Inhibition, 244. Its effects before 
publication, 244. Inhib. on 
conditional debts, 245. In- 


hib. how extended or limited, 


245, 246. It is ſimply pro- 


hibitory, 246. Does not af- 
tet the heir, 247. Is founded 


lolely in the inhibiter's intereſt, 
29, Purging of inhib. 247. 
Inhib. of teinds, 1 
See gui. 
lnitialia teſti monii, 460. 


iuriet, verbal and real, 501, | 


503. How extinguilhed, 317 
518. 

{queſt on brieves or letters, 36. 
225, 249. Brief of inqueſt, 


IL | 


392. Ing. er er injury. i in crim. 
trials, 509512. Theinpowers 
in matters of law, Sk * 


Inſtilor, 306. 


Inſtitute and ſubſtitute, 367, 377. 
Iuſirumenli notorial, their ſolem- 
nities, 285, 286. How far 
pProbative, 45. 
Inſufficiency of goods bought, 299. | 
{nterdids, 430. | 
Inlerdictiont, voluntary, 100, od 
judicial, 76. The effect of in - 
ter. how limited, 101, Reduc- 
tion upon inter. to whom com- 
petent, 103. Office of inter- 
. diQtors, 1. | 


| Interefl. See annualrent. 


Interlocutors of ſeilion, when fi- 
nal, 465. 


| Tae e of law g—1 1. 


{nterruption of preſcription, 359. 

Inter. by citation, 360. Mino- 
rity, not properly inter. ib. 
Inter. of the preſcription of 
real rights, 360. Effecis of 
inter. 360, 361. 


Intimation of aſſignations, 33 f. 


May be ſupplied by equipol- 
lencies, 332. Certain convey- 
ances require no intim. 333. 


Intromiſion by appriſers, 254. 


Introm. or poſſeſſion indefinite, 
117. Introm. neceſſary, 420, 
Introm. vicious, 419-421. 
Introm. is proveable by wit - 
neſſes, 222. 


Intruſion, action of, 437. 


Invecta et illata. 
thirlage. 


See Hhotlec, | 


Fee tutorial and curatorial, 


and penalties of neglecting it, 
85. An heir by inventory, 
385, 386. Inv. in confirma · 


| tions, _ | 
Inoefliture, 


125 
Inveſlitiire, feudal, 13 1, 136, 141. 


Heir of inveſt. 377. 


Point trade differs from ſociety, 


. | 
Irritancy of a feu-holding, 153, 
154. Irrit. in tailzies, 369 
371. In wadſets, 201. 
1/þ of a tack, 177. 
Judges, who, 12. Grounds of de- 
_ clining them, 18. Oaths to be 
taken at their admiſſion; 21. 
Corruption in judges, 489. 


Furiſdidtion, voluntary and con- 


- tentious, 13. Supreme, infe- 


Tior, and mixed, 13. Privative 
and cumulative, 14. Cumul. 


juriſdiction in the crown, 22. 
Perſonal and heritable, 15. 
Heritable juriſd. now aboliſh- 
ed, 38. Juriſd. proper and de- 
legated, 15. Civil and criminal, 
ib. Civil, how founded, 16. 
Criminal, how founded, 504. 
Prorogated juriſd. 19. King, 
the fountain of juriſd. 12, 22. 
Jury. See inqueſt. | 
7um falling to the church, 5. 
Fut mariti et reliftae, 66—68. 
It is not forfeited by clan- 
deſtine marriage,, 64. Fus 


- Praeventionisin juriſdiction, 14. 


Tus ſaperveniens, 130. Jus 


repreſentationi in heritage 


364. does not take place in 


moveable ſucceſſion, 400 Ju- 
' fanguinis cannot be loſt by 
preſcription, 358. | 
Juſtices of the peace, their juriſ- 
- dition before the union, 39. 
and fince, 41. How man 
make a quorum, ib. | 
Juſtiaiarv, of Scotland, 30. Court 
of juſtic. ;b, Deputies of juſtic. 


Ju delilerandi, 380. Jus devolu- 


Leaſe. L 
Leaſing making, 486. 


10 D E X. 
ui. Criminal  jariſdigion cf 


juſtic. 31. = BO 
See eercuit-court, 


Kenning to a terce, 225, 
King, the fountain of juriſdiqion, 
12, 22. juriſdiction of the 
K. and his council, 25. King's 
right of applying vacant iii- 
pends, 50. His right in all 
lands without feilin, 139 He 
is conſidered always as the 
eldeſt ſuperior, 152. How far 
bound in warandice, 134. K. 
fucceeds as ultimus heres, 422. 
and conſequently to baſtards, 


423+ | 
Kirk See church. 
Knaveſhip, 2 1 5. 


* 


Law, 1. Promulgation of laws, 
4. Laws declaratory, 1. Pro- 
hibitory, 10. Interpretation 

of laws, 9—11. Law of 

nature, 1. [ts properties, 3. 

LI.aw of nations, 2. Law ci- 
vil or municipal, 3. Jewilh, 4, 

5. Roman and Canon, 5 
Their authority in Scotland, 
7. Written law of Scotland, 

6, 7. Unwritten or cuſtom, 8. 

Law feudal, 127. 

Lawborrows, letters of, 437. Con- 
travention of lawb. 437, 44% 

See tack. © 


Legacy, 402. Verbal, ib, Lege- 
lum rei alienae, 402. Leg of an 
heritable bond, 403. Genen 
and ſpecial legacy, 403, 45 
7 ee 


Lala, univerſal, 401. 


1 DE X. oj it 


Legacy, how Far proveable by | 


tritneſſes, 438. 
Legal reverſion, 198, 250. 
Lega- 
tee cannot purſue on the paſ- 
ſive titles, 392, 421. 


when due, 306. Renunci- 
ation of legit. how inferred, 
407. 

Legitimacy preſumed in a ſervice, 
384. Marriage of the parents 


preſumes legitimacy, 103. | 
Legitimation, letters of, their ef- 


fect, 104, 423, 424. 


Ten of four ſorms, 469, 253. 
Letters of flains, 516: Lei- 
ters, or writs iſſuing in the 


King's name. 
horning, RC. 
Libel of a ſummons, 447. Can 


See 3 


different grounds of action be 


thrown into one libel, 449. A 
criminal libel maſt be ſpecial, 
OC"; 
Licenſe to purſue, 414. 
Liege pouſtie, 396. 


 Literent, ſimple, 222. By reſer⸗ 
vation, 22 3. Liferenters muſt 
uſe their right /alva rei ſub/tan- 


lia, 227. and find caution for 
that purpoſe, 228. 


ment, 66. Extinction of liſe- 
rents, 16. Terms of liferent, 


228, 229, Wifes conjunt 
right reſolves into a literent, 


229 373. 
See eſcheat, tranſmiſſs on. 


Liferent by law, ce courteſy, 


terce. 


 Litizius by begun gence, 


244, 257, 434. 
Litiſconteſtation, 449. | 
or uta uu, eee of, 2 7 5s 


Liferent 
burdened with the heir's ali- 


276. Loan of money ; molt be 
conſtituted by writing, 458. 
Locality, decree of, 5 3. 
Location, contract of, 299, 300. 
Locus paenitentiae, 282. 


| Loving of arreſiment, 339. Ta 
Legitime, 305. To whom, and 


what cafes caution not admit- _ 
ted, ib; Effects of ere 


340. 


Lucrative ſucceſſor, 392, 395. 


See praceeptio hereditattsc 


pen, King of arms, his office 


and ger He 45. 
M. 


Magiftrater of botooghs, 42. 
Magiſtr. obliged to concur in 
N captions, 469. 

See Priſoner. | 

Mails and duties, action of, 404. 
Their preſcription, 351. | 


Mandates, ſpecial and general, 


304. How mandares expire, 
305. Tacit mand. ib. Mand. 
in crimes, 4830. | 
Manſe of miniſters, at whoſe 
charge to be built and repair- 
ed, 54. Free manſe, ib. Re- 
lief i in the deſignation of man- 
ſes and glebes, 55. | | 
Marrizge, 63. requires conſent 
de pracſenti, 63, 64. Preſumed 
marriage, 64. Forbidden de- 
grees in mar. 64, 65. Clan- 
deſtine mar. 66. Diſſolution ot 


mar. 75. by death, 76. or N 


divorce, 77, 78. 
See cortratt, * 


Marriage, caſuality of, 1 50. Sin- 


gle and double avail, 150 — 
152. Marriage only due to 

the eldeſt ſuperior, 152. 
Maſter of a my binds his exerci- 
Jo, 


If 
tor, 305. Matter and ſervant, 
105, 106. 
Meſſenger, 46. His powers in 
poinding, 345. 
Mill, whether a ſeparate tene- 
ment, 171. A mill cannot be 
built on lands aſtricted to an 


other mill, 172. Mill-ſervices, 


how far implied in thirlage, 


219. 
Minerals, what kinds inter re- 


„ae 173. 

iniſiers, form of their Aämif. 
ſion, 51. See ſtipend. 

Minors, either pupils or puberes, 
79. Reſtitution of minors a- 


- gainſt hurtfu] deeds, 92—94: 
Minor non tenetur plagitare, 95 


—97. A minor, pubes, may be 
without curators, 82. He can 
. diſpoſe of his own perſon, 84. 


Other privileges of minors, 


250, 262, 355. Can minors 
be tried criminally, 505. 
Minorityis not interruption, 360. 

HMiſpriſion of treaſon, 435. 
Miſiue letters in re mercatoria, 
288. | 
NModifcation, decree of, 5 3. 
Molaſtation, action or, 439. 
Mortanceſiry, brief of, 383. 
Mortißcation, to the church, or or 
to hoſpitals, 145. | 
Moveable. 
 Multiple-poindin 
Multures, 215. 


action of, 443. 
iſpoſition of a 


mill with the multures, 216. 


Diſpoſition of lands with mul- 


tures, 216, 221. What if the 


clauſe of mult. be only in the 

tenendas, 221. 

mult. 351. Action of ab- 

{tracted multures, 219. Mult. 

inſucken and outſucken, 215. 
Dry mult. 218. 


See heir/hips hevitable. | 


Preſcription of 
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Murder, 489. Self. murder, 6. 
Preſumed nen of 1 


490. 


| Mutilation, 489. \ 
Muluum. See loan. | 
* 


Naturalization, 130, 42 " Ins 

Nautac, caupenes, ſtabularii, edict 
of, 278, 279. 

Negotiorum geſtio, 307, 38. 

Non-entry, 154. Difference be- 
tween non- entry duties before 

citation, and theſe afterit, 155, 
—158. Non-entry, when ex- 
cluded, 158. Bygone non-en- 
tries, when excluded, 159. 

Natarg. Clergymen diſcharged 
trom being notaries, except in 
teſtaments, 288. Subſcription 
by a notary for the party, 28 3. 
284. 

Notorial. See infirument. . 


Novation, 329. 


Novedamus, clauſe of, 132. Char: 
ters of novodamus muſt be 
ſigned by the King, 170. 

Nuncupative teſtament, 402. 


PX 


Cath of party on reference, 431. 


It affects only the litigants, 

452. Qualified oath, 453. Oath 
in ſupplement, 456. Oath ot 
calumny, 455- A party not 

compearing to make oath, 1: 
held pro conſeſſo, 456. Oath 

in litem, 457. Oath of verity, 

and of credulity or opinion, 

455, 457- 

Oblivation, 271, with its Kein, 
272274. Obligation accet- 

| ors: 311. Obligation impol- 


libic, 


Britain, 23. 


I N D 


{ble I Subject matter of 
ible $19 1b. Obligation of 
_ yearly preſtations cannot pre- 
ſeribe, 358. Extinction of o- 
bligation, 322, ef feqq” © 
Occupation, l 10. | 
Offer, 281. 
Order of redemption, 201, com- 


pleted by conſignation, 203. 


It is aſſignable, 203, 204. 
Need not be regiſtered, ROY. 
See redemption. | 
e in a nd 465. | 


p. 


Padum 1 27 35 P. le | 
De hereditate 
 viventis, 319. De e | 


torium, 282. 


225 : 
See C . 


Pannel, who, 509. 


Pafiſ!s, their incapacities, 84. 
129, 130, 425 


Paraphernal goods, 67. How ; 
far can the wife alienate them, 
„ 5 

Parents and children, 103, 104, | 

Peers, houſe of, 24. 8 free: 


273, 459 


ee of Scetiand, was our 
ſovereign civil court, 23. Now 


the houſe of Peers of Great 
Britiſh parlia- 
ment, and the Scots repre- 
ſentation in it, 24. The right 
of barons by our old law to ſit 
in parliament, 43. AQs of 


parliament, 6. Private acts of 


parliament, 24. 
Parricide, 490. | 
Parſonage.” Benefices are either 
parlonages or Vicarages, 232. 
See teind, 
Paſſve titles, 390. Geſtio or be 
bavioury ib, Pracceptio lere« 


„„ 


; Jitatis, 392. Proponin de 
fences againſt the Pele 
ſor's debt, 394. Not rendun- 
cing on a charge, 395. Entry 
to a more remote predeceſſex, 
395. Vicious intromiſſion, 419. 
Paſſive titles introduced only 
for the ſecurity of creditors, 
392, 420. Certain paſſive ti- 
tles are limited to particular 
debts, 394. 


Paſturage, right of, 212. 
Patron, 48.. The Pope 


formerly, 
now the King, is preſumed 
_ patron, 49. Patron of provoſt - 
"Ties and chaplainries, 49. Pa- 
tron of collegiate charges, 49. 


50, The rights of patrons, 50, 8 


c "9m 231, 239. 
See preſentation, vacant. 
Payment, 322. Rules tor apply- 
ing indefinite payments, 323. 


Payment bona fide, 15. Pay- * 


ment before the term, in what 
caſe not admitted, 1b. Pre- 
ſumed payment, h. Payment 
how far proveable by witnef- 


ſes, 459. 


from N on civil debts, 
470. 
Penal actions not erqnſmiſible 4 
gainſt heirs, 438. 
Perambulation, brief of, 539. 
Periculum rei venditac, 298. 
Perjury, 499. 
Permutation, how diflinguiſted | 
from ſale, 299. 


Perſonal rights, 271, 272. Per- 


{onal right of lands 140, 197. 
Pertinent of lands, what includ- 
ed in it, 174 | 


Petitery action, 738440. 


Pickery, 494. 
Hire , 409. 


10 


| Planting | 


16 4 % . 


Planting, offences againſt, 488. 
C ; The P 


Pledge, contract of, 280. 
ſubject impignorated cannat 
be ſold without a ſentence, 

. 281. ; 2 428 ö 

Plough,” goods pertaining to the 

plough not poindable, 343. 

Poinding, perſonal, 342. War- 
rant of : perſonal poinding, 
342. Muſt there be a previous 

charge, 342. What goods are 
1 FF 343. Form of 
poinding and double appretia- 
tion, 344. Meſſenger's power 


poinding not completed, ib. 
Poinding, real, or of the ground, 
to whom competent, 418. 


Who muſt be called as defen- 


ders, ib. Its real effects, 427, 
428. 5 OS 

Poor, 106. ER 

Pope, 47. Nis juriſdiction abo- 
liſhed, zþ. F 

Hort. Right of a free port inter 
regalia, 174. | 5 

Porteous roll, 506. 


Poſeſſion, natural and civil, 114, 


115. Can two perſons poſſeſs 


the ſame ſubjeR in ſelidum, 115, 


Bona and mala fide poſſeſſion, 
115, 116. Poſſeſſion in move- 
ables preſumed, 116. but not 


in lands, 116, 117. Effects of : 
lawtul poſſeſſion, 117. Poſſeſ- 


ſon, to what title is it to be 
afcribed, 117. Deeennalis et 
triennalis poſſeſſia, 355, is not 
properly preſcription, 356, 


Poſieory actions, 438—440. The 
benefit of a poſſeſſory judge - 


ment, 440. | | 
Pracceptis hereditatis, what, and 
how limited, 392, 393. Pracc. 


and behaviour compared, 394. 


Pravento termine, ſummons of, 
$49 © barber ibs. 
Precariym, 277, 278. 5 
Precept of ſeiſin, 136. muſt now 
be engroſſed in the charter or 
diſpoſition, ib. Precept of 
Warning. 184. Of clare con. 
flat, 387. Precepts againſt the 
ſuperior in appriſings, 253. in 
ſervizes, 389. - | 
| Bee. procuratorien 
Precepts, inland. See ills. 


| Preeopnit:on, in order to a crimi- 


in poinding. 345- Effect of 


nal trial, 500, 


| Preference. See competition, rank. * 


my. | , * | 
Prelate, 48. has right to heir. 
ſhip moveables, 366. | 
Preſbytery, their powers as tq 

manſes and glebes, 54, 55. 


Preſcription, 346. Politivepreſcr, 


ib. Title of poſitive preſcr. in 
heirs, 347. and in ſingular 
ſucceſſors, 1b. Poſitive preſcr. 
of church lands and rents 
355. Negative preſcr. 348. 
Shorter negative preſcriptions, 
348—353. Is bona fides requir- 
ed in preſcr. 354. Preſcr. runs 
de momento in momentum, 354. 
Againſt whom does it run, 
355-357. Certain rights can- 
not be acquired by E. 
357. Others cannot be Jolt by 
it, 359. Preſcr. of crimes, 
516, 517. | 
See interruption. ſervitude. 
Preſentation, right ot, in patrons, 
50. cannot be hurt by th: 
ſentence of a church court, 51 


Be Preſentation, per vices, 40. 


Preſentation, letters of, 414. 
Preſumption, 462. Furis el © 
Jure, ib. Juris, 463- Hau. 


[lit 


in crimes, 513. 

Prevention in juriſdiction, 14. 

Price of lands bears intereſt, 317, 
18. | 

: See heritable. 


Principality of Scotland, 39. 


Lands that held ward of the 
prin. are now blench, 153. 
Prifoner for debt mult be cloſely 


confined, 471: In what caſes 


are the magiſtrates or jailor 


liable for the priſoner's debt, 
471. Form of liberating a prif- 


oner upon payment, 16. In 


what caſes he may be libe- 


rated without payment, 472, 


473- | 
Privileged debts upon the execu- 


try, 416. Privil. ſummons, 


447. 
R by ſingle combat; 
450. By writ, 451. By oath, 
e. 
—461. 


Se.. 
Procaratories of reſignation and 


precepts of ſeiſin do not expire 
by the death of the granter r 


grantee, 36. 
Predigals, or profuſe perſons, 98, 


99. 
Promiſe, 281, 320, 458. 
Promiſory note, 294. 
Proof. See probatron. 
Property, how relirained, 108. 
171, et ſegg. Things inca. 
pable of property, 108. Dif- 
terent ways of acquiring or 
tranſmitting Prop. 110, 114. 
Trainguity in a tutor of law, 80, 
51, Prop. to a defunct muſt 
be let forth 1 in che ſer vice, 384. 


G : 
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nic vel ade, 1. Preſuniprion | 


By witneſſes, 458 
Prout de jure, 450. 
Probation in crimes,497s 511. 
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The beate digits excludes a 
the crown, ib. | 
Proponed and repelled, 46 i 
Protogation of jhriſdiction, Ag | 
21. Clauſe of regiſtration does 
not infer it, 19. Not admitted 
in the King's cauſes, 20. 
Preſeæutions, penalty of vexatious 
criminal proſecutions, 506. 
Proſecutor muſt find caution at 
raiſing the criminal letters, 
508. 
Protection againſt caption, 470. 
Prote/ting of bills, 291. 


 Protocolis, 138. 05 
Pro-tutg#s and pro. eurators, 10 ; 


They are liable as tutors, 
without having their active 
powers, 90. 


Provi ont or rights to children 


need no delivery, 296. When 
preſumed a donat. 322. Prov. 
of conqueſt, 374. Prov. ſome- 
times taken to heirs, ſometimes 
to bairns, 375, Granting prov. 
to children imports contrav. 
in an beir of tailzie, 371. Ef. 
| fe of proviſion to children 
_ exiſting, 374, 433- Proviſions | 
in a marriage · contract to 
| bairas give no ſpecial right to 
any one child, 376. See Heirs 


 Proveſtriess 49. 
Piullic rights, 193, 194. 
Pupili, 7y, cannot marry, 63, nor 


execute any deed, 84. Caption 
cannot proceed againſt them 
on civil debts, 97. ls a pupil 
capable of dole, 479. 
See futar, minor. 


Purpreflures 169. 


Q 


Quadrlenniunn tile, 92, 94, 


Quality 


a ” pg "'s" 


9aality of oaths, intrinſic, and 
extrintic, 453. Qual of rights, 
real and perſonal, 141. | 

Qugſ contract. 273, 307—3 11. 
Nworum of ſeſſion, 28. of juſtices 

pf the peace, 41. of tutors, 84. 


Quot of teſtaments, 408. HOW. 


| diſcharged, ib, 
R. 


| Ranking of creditors, how carried 


on, 267. Ranking muſt be 
fixed before the fale, 268, 


Rape, 494 
Ratification by wives, for what 


introduced, 77. Its form and 
ſubject matter, 75. not pre - 
ciſely neceſſary for making a 


* effectual, 15. 
Nea 


See burden, debita nd. | 


Rebellion upon denunciation, 162. 
3 


Recognition, 148. by what deeds 
interred, 149. The ſuperior's 


confent excluded i it, 150. 


Recourſe i in bills, 290, 292. Rec. 


in caſe of eviction, 135, _— 
Reddendo, clauſe of, 133. 
Redeemable rights, 198, et eg. 
Nedemption of appriſings, 255. of 
wadſets, 201— 204. 

See order, reverſion. 
 Redbibitoria actio, 299. 


Reduction, action of, 430. Dee 


of reduction, 431. Remedy of 
reduct. when competent, 466. 


Reduction improbation, 428. To 


whom competent, 429. Terms 

aſſigned for production, 430. 
Againſt what writings certifi- 
cation can pals, 7h. | 


Regalia, 173, 174. Large whales 2 


are ner regalia, 111. 


94 85 <0 of, his former ju- 


Ex 


- riſeiation and riphts, 36. row 


_ aboliſhed, 38. 
Reginm majeftatem, and the "EY 


tiſes joined with it, their ori. 


ginal, 6. and authority, 7. 
Regiſtration of obligations in or- 
der to diligence, 161. Regi. 
ſtrat. of reat rights for the ſe. 
curity of purchaſers, 13), 138, 


202, 369. Orders of redemp- 


tion require no regiſtration, 
204. nor renunciations of 
rights of annualrent, 208. nor 
_ diſcharges of appriſings, 257, 


nor regiſtrations in avere, 


196 What is deemed ſuffici- 

ent regiſter. 139. Deeds are 
regiſtrable after the death ei. 

- ther of the granter or grau- 
tee, 305. | 

See procuratory. 

Relaxation, letters of, their ef- 

fect, 165. How far neceſſary 
to liberate debtors from pri- 
ſon, 471. 


| Relevancy, in crimes, 510. 


Retict has right tomournings and 
aliment, 76, 77. Fu relictar, 
404. Has the relict right 
both to legal and convention - 


al proviſions? 225. 


See teres. 


= Relief in the Acer of "mY 


and manſes, 55. Cautioner's 
relief againſt the debtor, 313. 
Relief among co cautioners, 
314. Rel · among heirs, 379. 
| Rel. between heir and execu- 
tor, 421. 

Relief, caſuality of, 160. ls it 
due in feu- holdings? 10. How 
eſtimated, 11. 

Relation tacit, 180, 181. 


N 2 of crimes by the fove- 
0 


reign, 516, does not hurt pri- 
vate right, $17. 8 
Nemocving. act ion of, 1 84. Title 
requilite to it, 186, 187. Rem. 


by factors, 265. Summary re- 


movings, 185. Preſcription 
of removings, 350. 


See warning. 


Rentals, a kind of tack, 181. 
They are forfeited by aſſign 


The pe- 
riod from which it commen- 


Reſditution a natural obliga- 


tion, 274. 


Retention, right of, | 328, 7 


Retour, ſervice and retour, 382. 
NRetourablè brief, ib. _ 


Nelcured duty, 155. What under- 


ſtood by that term in caſua- 
lities, 156. What is the re- 
toured duty in feu-holdings 
and teinds, jb. What in an- 
nualrents and lands not for- 
merxly retoured, 157. And in 


J ing them, ib. | lands formerly holden ward 
5 Renunciation by an heir charged of the crown, ib. Retoured 
5 to enter, 261. Not renouncing duties due for non- entry be- 
4 infers a paſſive title, 395. Re- fore citation, 155. Ret. duties 
5 nunc. of redeemable rights muſt be inſerted in ſervices, 
» 201, 202, . . | 384. 3 N | 
A Repledging, right of, 37. Nett acaſſon, 331. . 
** Repreſentation, right of, 364. 400. Return, clauſe of, 378. In what 
Repreſ. of heirs and executors, caſes may the creditor defeat 
378, 415. 8 it gratuitoufly, 16. 
10 Reprebater, action of, 461.  Rever/ion, legal or conventional, 
1 Requifttion, inſtrument of, 204. 198. Reverſ. of wadſets made 


Does requiſ. make an heri- 


table ſum moveable, 124. 
Res furtivae, can they be acquir- 
ed by preſcription? 357. 


Res J udicata, 464. Decrees of 
Seſſion, when res zud. 466. 


Res publicae, res univerſitatit, res 


ſacrae, 109. Res publicae, now - 


inter regalia, 174. 


 firidts juris, 200, 201. 


real, if regiſtered, 199. Cer- 


tain reverſions real without re- 
giſtration, 200. Revr. how far 

Legal 

 (reverlion) ot appriſings and 

adjudications, 250, 259. Runs 
not againſt minors, 250. Le- 
gal of ſpecial adjudications, 
259. | | 


| Reſet of theft, 495 | Revocation of donations by a wiſe, 


er s Reſignation, inſtrument of, 194. . | 
17 Keſign. ad perpetuam remanen- Rhadia lex de jactu, 3 10. 


tiam, 194, 195. Reſign. in fa- 


Reef, or robbery, 495. 
vorem, 195, 196. Relign. is ei- 


Ieh, how acquired, 1 10. Rights 


ther propriis manibus, or in vir- 
tue of a procuratory, 196. 
The producing of procurato- 


ries and inſtruments of reſign. 
diſpenſed with, aſter a poſſeſ- 


lion of 40 years, 197. 
Nolitutian of miors, 92 — 95. 


heritable and moveable, 118. 


et ſegy. Rights bearing a tract 
of tuture time, 119, Rights 
| bale and public, 131, 191— 
194. Rights by confirmation, 
191, 193, 194. By reſigna- 


tien, 1y4—197. Feudal right, 


140% 


"27 1. 1 — right of lands, 
197, 198. Rights e 
198, et egg. 

Robbery, 495. 

Run rig * 308. 


8. 


Salaries, how far arreſtable; 338. | 


See ſchoclmaſter. 


Sale, contract of, 297. The 


rice, how aſcertained, 10. 

he riſk of che thing ſold be- 
fore delivery, 298. Effects of 
ſale a non domino, 298. War- 
randice in ſales, 299. Inſuffi - 
ciency of the goods ſold, ib. 
Sale, judicial, of bankrupt e- 
ſtates, 266. Security of judi- 
cial purchaſers, 267, 268. The 


expence of judicial ſales, how | 


proportioned, 268, Jud. ſale 
by an apparent heir, 268. Ju- 

dicial ſale of teinds, 236 237. 
Salmon. fiſhing, 173. 8 
Sanctuary, 470. 


Scandal, or verbal injuries, by 


whom tried, 62. 


Schoolmaſter's ſalary divides be- 
tween maſter and tenant, 182. 
Seal. Great, privy, and quarter 


ſeals, and their uſe, 170. 
Sealing or ſtamping of writings 
and executions, 283, 286. 
Sederunt, acts of, 7. 

Sedition, real and verbal, 486. 


Seiſin, 136 140. Precept of 
ſeiſ. 136. Inſtrument of ſeiſ. 
136, 137. Seif. propriis ma- 

mib, 137. Regiltration of 


ſeiſins, 137 139. Where 
ſeiſ. mult be taken, 137, 139, 


140. Feudal right not per- 


| fected till ſeiſ. 140, 141. But 


perſonal right, 


5 Service of heirs, 380, 382. 


IN DUE X. 


tha crown's- right is conſii. 

tuted without it, 139. When 
does one ſei, ſerve for diffe. 
rent lands? 139, 140. $0. 
lemnities of feif. 235, 286. 
Symbols of ſeifin, 1 37. 

Sener of 2 judge, 465. When 
final, 465. Sentence cannot 
be executed before extrad, 
465 Execution of ſentences 
in civil cauſes, 468, et fag. 
In crimes, 515. 


Sentence money, now ace 


ed, 46. 


Separation of man AY viſe, 76 


74. (= 

Sequels, 21 her: 

Sequeſtration, a kind of A poste. 
279. Judicial ſequeſtrat. of 
land eſtates, 264. ; 

Servants, voluntary and neceſ. 
ſary, 105, 106. When rejec. 
ted as witneſſes, 459, 460. 

See fee. 2 
e· 


neral ſerv. with its heads, 383, 
384. Special ſerv. with its 
heads, 383, 384. Service 
muſt deſcribe the heir by his 
ſpecial character, 387. In 
what ſubjects ſerv. is not ne. 
ceſſary, 388. Serv. muſt be 
completed by ſeiſin, 389. 


| Service preſtable by vaſſals, 120, 


143» 146. Indefinite ſervices 
in tacks diſcharged, 183. 
See mill. 


Servitudes, natural, legal, and 


conventional, 210. By grant 
and by preſcription, 210, ü. 
Certain ſervitudes cannot be 
conſtituted by preſcription, 
214. Serv. of lands, 211, 212, 
214, 215. And of houſes, 


50 and Serv. of Rillicide, 


214 


1 * D 


2 14. Officiendi laminibus, ib. 
Of ſupport, 213- Of common 


paſturage, 212. Of feal and 


divot, 214, 215. Ser vitudes 


are ſtricti juris, 220. How ex- 
tinguilhed, 1b. Ferſonal ſerv. 


See 7 ferent, terce, courteſy, 


_ thirlage, 


Seſfin, court of, 25. Ke of 


ſeſſion, by whom named, 26, 
27. Their qualifications, 27. 
Form of their admiſſion, 75. 


Extraordinary Lords of ſeſſ. 


"2 Juriſdiction of ſeſſ. 26, 29, 
How far it extends in crimes 
28, 29. 
See "College of j aſides. 


Sheriff, his juriſdiction, 35. His: 


miniſterial powers, 5 She- 


riff-depute, 38, His One in 2 


holding courts, 38, 39. 

Sheriff in that part, 24% 27, 
Sheriff-fee, 46, 

Signatures, 169, 

Signet of the ſeſſion, or the 
King's ſignet, 34. All our 
ſupreme courts have their pro- 

per ſeals or ſignets, ib. 

Slains, letters of, 5 17. 

Srciely, how conllitated;” zoo, 


301. Obligations on the „t! | 
| Suh/litution, what by the 8 
law, wat by ours, 377 Sub- 


cr partners, ze i, 302. How 
ſociety expires, 302, 303. Joint 
trade differs from ſociety, 303. 


Sacii criminis, or accomplices,. 


598, 513. 
Saler of deeds. See uri 


lings, executions, teflaments. | 
Sorners, 49 5. | 


| Souming, and rouming, 212 5 
Sperißcalian, 1 12. Lo 


Shuilaie, action of, 436. Preſcrip- 
tion of ſpuilzie, 349. Spuil- 
Ae c of . 733, 143-7 


E 2. 21 5 
Staff and baton, the 5 mbol of - 


reſignation, 196, 19). 


Stamp: duty on deeds; 286, 287. 
Steelboau- goods, what, and when 


carried by a N of he 
lands, 1 
Stellionate, 00. 


Stewart, his former juriſdiction, 
37. All ſtewartries are now 


either diſſolved or anne red to 
the crown, 38. 


Stipend, how provided to the 


proteſtant clergy, 51. Maxi- 


mum and minimum of ſtipend, _ 
51. Modified ſtipend, how ſe- 
_ cured, 53. Terms of payment 
of ſtipend, 59. Preſcription of 


ſtipends, 35 
See vacant. 


Stouth: rief, 495. 


Submit on to at biters, 474. When | 


a ſubm. expires, 47 5. 
See arbiter. 


Subm. aud ſurrender of ends 


235—238. 


- Subornation of perjury, 500. 
Subſeription, of parties, 283, by 
initials, 75. Subſcr. by nota- 


ries, 284. 


| ae of witneſſes, 285. 


Subſcr. as witneſſes, what i it 
- imports, 307. | 


ſtit, ſimple, 368, 378. Subſtit. 
guarded with a prohibition, 
368, 377- | 


| Subtack. See tack. | | 
| Sueceſſions ſingular and univerſal, 


362. Succeſſ. in heritage, ib. 


Legal and by deſtination, 362, 
« 367. Order of legal ſucceſſion 
No ſuc. 


in heritage, 362. 
ceſſion by the mother, 363. 
: 364. Succeſion of heirs: por- 
| tioners, 
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tioners, 362, 363. Succeſſion | 


in capita and in flirpes, 364. 
Legal ſucceſſ. in moveables, 
400. By deſtination, 4or, er 


ſegg. Succeſſion of the King 


as ultimus heres, 422—424. 
Impediments to ſucceſſ. 424, 
„ | 
Succefor titulp lucrative, $92, 393. 
See praeceptio. 


Summons, blank and libelled, 438. 
Citation on a blank ſummons. 


makes no interruption, 359, 
360. Privileged ſum. 447. Pre. 
ſcription of ſum. 448. 

Superiority, its fixed rights, 146. 
Its caſual rights, ib. Superi- 

ority admits of no diviſion, 
364. : _ 

Superior, 128, had anciently right 
to the feu, failing the heir of 
the inveſtiture, 190, 422. And 

ſo was not obli 
ſingular Mae, d 190. Ex- 
cept appriſers, adjudgers, or 

judicial purchaſers, 190, 252, 
262. But now he muſt receive 
them, 191. Methods of com- 
pelling ſuperiors to receive ei- 


ther ſingular ſucceſſors, 253, 


or heirs, 389. Muſt ſuperiors 
receive incorporations? 191. 
Supply, commiſſioners of, their 
powers, as to high - ways, brid- 
ges, and ferries, 212. 


Suſpenſiou, bill and letters of, 


466. Caution in ſuſp. 315, 
467. Suſp. cannot always paſs 
on caution, ib. Suſp. when 
competent, #5. Suſpender can- 
not cite the charger on the let. 
ters, 468. Decree of ſuſp. 468. 
Symbol in reſignations, 1 


See einn. 


ed to receive 


96, 197. 


D E X, 


Tack, verbal and written, 196, 
What written tacks are rea], 
and in what reſpeds, 176— 
178. Tacks how far ftridi jy. 
ris, 179. Liferent tacks are 
aſſignable, 179. Can the tackſ. 
man grant a ſubtack, and its 
effects, 180. Obligations ari. 
ing from a tack, 182, Tacks 
ho deſtituted during their 
currency, 183, 184. Tacks fall 
to the heir of line, not of con. 
gqueſt, 366. Can they be af. 
ſigned without ſervice? 388. 
Tack by a reverſer to endure 

after redemption, 200, 201. 
See rental, relocation, reno. 

ring, warning. 
Taciturnity, ſometimes extin- 
guiſhes obligation, 353, and 
delinquencies, 518. 

Tailzie, 367. Mult have the ſu- 
perior's conſent, 190. Tail. 
with prohibitory clauſes, 368. 
With irritant and reſolutive 
clauſes, 369-371. Their re. 
quiſites, by regiſtration, Cc. 
369. They are ftridtiſ/imi iuris, 
370. Contravention, by what 
inferred, and whom it effects, 
371. How the next heir ſerves 
on an irritancy, 371, In what 
caſes may the heir of tailzic 
_ 7 * 3 
Teind, 230. How appropriated 
to cathedrals and monaſtries, 
231. Pontifical exemptions 
from teind, 231. 241. Teind 
parſonage and vicarage, 232, 
233. Drawn teind, how re- 
gulated, 233. Heritors may 
purſue a valuation and ſale ot 


teinds, 236. Valuation of teind 
e e 


Nu Don 3 


Jointly with the ſtock, 2j. Rules 
for fixing the rent in the valu- 
ation, 238, 239. At what 
price muſt teinds be ſold, 236, 
239. What teinds cannot be 

' told, 237. Teinds belonging 
to patrons, 239. Allocation 
of teinds, and the titular's 

powers in allocating, 239, 240. 


What lands are exempted from 


teind, 240, 241. How far the 
tight of teind can preſcribe, 
359. Teinds go to the heir of 
line, 366. Does A right of 
Jands include the teinds, 243. 
Teinds are debita fruftuum, 
241. Inhibition of teinds, 242. 
Commiſſioners for planting. 
| kirks and valuing teinds, 52. 
Their powers now transferred 
to the court of ſeſſion, ih, _ 
See annuity, deci mae. ä 


Tellers of fortunes, their puniſh- 


ment, 482. | : 
Tenants, their goods cannot be 
attached for the heritor's per- 


fonal debts, 343. How far for 


his real debts? 427. Are re- 
ceived as witneſſes, 460. Pri- 
vilege of ten. in preſcription, 

351. And in the ſolemnities 


ol diſcharges, 288. 
Tenement, dominant and ſervient, 


311. 


Tenendas, clauſe of, 133, 221. 


Tenor, action of proving of, 441. 


Terce, what, and when it takes 2 | i 
Tradition, 113. Real and fym-_ 


place, 223. Out of what ſub- 
jects it is due, and by what 
debts excluded, 224. Leſſer 


terce, ib. Terce is now exclud- 


eld by a ſpecial proviſion, 224, 
225, Brief of terce, with its 


do her terce is acquired before 
_ © ſervice, 225, 226. Terce not 
excluded by ward, 148; 
Teftatner.t, 401. Heritage cannot 
be ſettle by it, 367. Nuncu- 
pative teſt. 402. Who can 
© make a teſt. 404. One cannot 
teſt in prejudice of the jus re- 
lictae or legitime, 405. Diviſion 
of a teſt. ih. Teſtament teſta- 
mentary, 409. Teſtament da- 
tive, /b. Solemnities of teſta- 
ments, 287, 288. Nothing 
which goes by ſervice is the 
ſubject of a telt. 126. Teſta. 
mentary. debt, 417. 
See confirmation, execution, 
guot. NE. . 
Theft, 494. Reſet of theft, and 
harbourers of thieves, 495. 
Theft - bote, 486, 487. 
Thirlage, how conltituted, 215. 
Thirl. to the mill of a barony, 
216. Thirl. of grindablecorns, 
216. Of prana creſcentia, 217. 
Of invecta et illata, ib. When 
this laſt ſort is preſumed, 218. 
Actions competent on thirl, 
219. Extinction of thirl. 221. 
Thirl. cannot be conſtituted 
without ſome title in writing, 
218. Except in the caſes of 
dry multures, and mills of the 
King's property, and of church 
lands, 218, 219. 5 
Tithet. See ein. 
Titl-s of honour. Uſing them 
infers no paſſive title, 391. 


bolical, 114. Trad. not al- 

ways neceſſary in the transfe- 

rence of property, ib. | 
Transference, action of, 444. 


| |  Tran/lation of a right, 331. 
heads, 225. The widow's right 


Tranſmiſſan of feudalTights, 190, 


77 
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et ſegg. Right of liferent not 

tranſmiſſible, 166, 222, 223. 
Franſmiſſion of perſonal rights 
of lands, 197. 5 
Franſumpt, action of, 445, 446. 
Treaſon, what by the law of 


Scotland, 483. Statutory tr. 


ib. The Engliſh law of tr. made 
. ours, ib. 
Conſequent on treaſon, 484, 
485. Treaſon, where triable, 


”.J 8 - Preſcription of treaſon, 
Truft cannot be proved but by 


the writing or oath of the 
J INS 
Truſt rights to creditors, are 
they reducible? 436, 
Tutor nominate, 8. Tutor na- 
med by a mother or ſtranger, 
15. Tutor of law who, 80, 81. 
A woman cannot be tutrix in 
law, 83. Tutor of law is not 

' intruſted with the pupil's per- 
ſon, 81. Form of ſerving him, 
ib. Tutor dative, $1; 82. Tu- 
tor nominate preferred before 
the tutor of Jaw or dative, 82. 


In what tutory differs from 
curatory, 84. Powers of tu- 
tors and curators in acts of 


_ adminiſtration, 85. In alie- 
nating, 86, In tranſacting 
doubtful claims, ib. Their 
duty as to the minor's aliment, 
and putting his money to in- 
tereſt, 87. Are all tutors and 


curators liable in diligence, 88, 
89. Tutors and curators have 


regularly no ſalary, 90. How 
may they be removed for mal- 
adminiſtration, ib. Action of 
pony direct and contrary, 
go. How tutory and curatory 
expire, 90. What if the tutors 


orruption of blood 


are named to the joint man- 


gagement? 91. Female tutory 
falls by marriage, 84. Pre. 
ſeription of tutory and cura- 


tory accompts, 352. 
See inventery, quorum, pro- 


| tutofs, minors. 


 Ultimus heres, 423, 424. 


Union of lands, its effects, 139 


140. If, when once conſtitu- 


| ted by the crown, it may be 


„„ 
Union of parifhes, 52. 
DU ho 
Uſury, 501, 502. Probation of 


ufary, Fiz. Uſury has no 
place where the creditor un- 
dertakes any hazard, 501. 


Uterine brother or ſiſter, 363. 5 


” #3 © 5 * 
V. 


Vacant ſtipends, how to be ap- 
plied by the patron, 50. The 


penalty, if he fail, 1. What 
if 1 be patron, 75. Vac. 


ſtipends fall under the ſhort 


preſcfiption, 35 m. 
Valuation of n 155. Value 
ed rent, 156. mult now be re. 
toured in lands formerly hold- 
en ward of the crown, 157. 
See tend. pr Bd 


Vaſal, 126, can ſub-fen, 129. 


In what the vaſſal's right con- 
ſiſts, 171. et ſegg. £ 7 > 
Verbal agreement, 28 1. Verbal 
bargaia about lands, in what 
caſe effectual, 282. Verbal tei · 
tament and legacy, 402. 


SP + 
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of violence or wr 


Feirdia of an aſſige, 3 14. either 
general or, ſpecial, 5% ( 


Vicar. 232. Vicarages, il. 
See tend. Nees 


Piolence. Acts of violence prove · 


able by witneſſes, 459. In caſes 


tent of the damages is fixed by 
the parties oath in ter, 457+ 


Violeni profits in remoyings, 187. 


How eſtimated, ißt. 
Vitious intr omiſſion, 418. How | 


inferred, 219. Preſumed vir. 
introm. by act ſederunt, ib. 


E KX. e 25 


Ward-ho{ding,\anciently the only 
proper holding, 146. now a- 

boliſhed, and converted either 
into blanch or ſeu holding, 


4 


+ the ex- 


«+ 


162, 153 


Warning/ of tenants, 184. from 
tenements within burgh, 185. 
Warning not now preciſely 


neceſſary in removings, jb. It 


was never neceſſary in extra- 
ordinary removings, 185. The 
eflect of warning, not inſiſted 


in, 187. e 


Warrandice, ſimple, from fact and 


Vit. intr. how excluded, 4109. 
randice, how limited, 134. 
135. Is the crown bound in 


Vitioſity, how purged, 420. 


Confirmation of an executor- 
creditor does not ſcreen from 


it, 420. Vitions intromitters 


have no relief againſt each 


other; 42 1. 


vuntary redemption of wadſets, 


how executed, 201, 202. 


0; 


Jaden 198, Their ancient and 


preſent form, 199. Renun- 
ciation of wadſets, 201. muſt 


- 
5 


be regiſtered, if the wadſetter 


was infeft, 202. Wadſets pro- 


per and improper, 205, 206. 
Uſurious wadſets, 206. A pro- 


per wadſetter muſt cede the 


deed, and abſolute, 133. Wary 


Wwarrandice, 134. Warrandiee 


in aſſignations, 134, 135. Ef- 


wart. 15. 12 


Whitſunday, is fixed to May 15. 
in queſtions of removing, 184. 
Wife. In what caſes ſhe can 0- 
bdlige herfelf, either with or 
_ without her huſband's conſent, 
 T1—73. A wife is preſumed 


pracpaſita negotiis domeſiicis, un- 


leſs ſhe be inhibited, 72. She 


can teſt without her huſband's. 


_ conſent, 73. In what caſes ſhe. 


is entitled to a ſeparate ali- 


ment, 70. Paraphernalia are 


poſſeſſion on the 'reverſtr's 


finding ſecurity, 206, 207. 


See reverſion, 
Wages. See fre, | 
Waith, or waiff goods, 110, 111. 
Watening, action of, 445. 


Vard, caſuality of, 147. It com- 


proper to the wife, 67. Wife 


free from perſonal diligence, 
69 Settlements,to wives, 375, 
433. 8 | - 
See ratification. . 


Witchcraft, 482. There can be 


now no proſecution upon aa 
accuſation of witchcraft, 16. 


prehended at firſt the office of Mitnaſſes to writings muſt be de- 
tutor, ib. Ward how burden- 
ed, ib. How it expired, 148. 


d 


Taxed ward, ib, 


ſigned, 284. They mult ſub- 
ſcribe as witneſſes, 285. Pro- 
bation by witneſſes, 458. What 

1 e een 


* 


I 


et ſegg. Right of liferent not 
tranſmiſſible, 166, 222, 223. 
Franſmiſſion of perſonal rights 
of lands, 197. 5 


7 ranſumpt, action of, 445, 446. 


Treafon, what by the law of 
Scotland, 483. Statutory tr. 
Ib. The En liſh law of tr. made 
ours, ib. Corruption of blood 
- conſequent on treaſon, 484, 
- 485. Treaſon, where triable, 
50 8 Preſeription of treaſon, 
518. | : 
Truſt cannot be proved but by 
the writing or oath of the 
——_—_—— 55 
Truſt rights to creditors, are 
they reducible? 436, 
Tutor nominate, 8. Tutor na- 


med by a mother or ſtranger, 


15. Tutor of law who, 80, 81. 
A woman cannot be tutrix in 
law, 83. Tutor of law is not 

' intruſted with the pupil's per- 
ſon, 81. Form of ſerving him, 


ib. Tutor dative, 8 , 82. Tu- 


tor nominate preferred heſore 
the tutor of Jaw or dative, 82. 
In what tutory differs from 
curatory, 84. Powers of tu- 
tors and curators in acts of 
adminiſtration, 85. In alie- 
nating, 86. In tranſacting 
doubtful claims, ib. Their 


duty as to the minor's aliment, 


and putting his money to in- 
tereſt, 8 7. Are all tutors and 
curators liable in diligence, 88, 
89. Tutors and curators have 
regularly no ſalary, 90. How 
may they be removed for mal- 
adminiſtration, ib. Action of 
tutory, direct and contrary, 


go. How tutory and curatory 


©#pire, 90. What if the tutors 


are named to the joint man- 
agement? 91. Female tutory 


falls by marriage, 84. Pre. 
ſcription of tutory and cura- 


tory accompts, 35 2. 
See inventery, guorum, pro- 
| tutors, minors. 8 | 
| V. 
Ultimus heres, 423, 424. 


Union of lands, its effects, 139, 

140. If, when once conſtitu- 
ted by the crown, it may be 
communicated by the vaſſal, 


140. | 


Union of parifhes, 32. 
italian, . 
Uſury, 501, 502. Probation f 
ufury, F511. Uſury has no 


place where the creditor un- 


dertakes any hazard, 501. 


Uterine brother or iter, 363. 


J. acant ſtipends, how to be ap- 
plied by the patron, 50. The 


penalty, if he fail, %. What 
_ —_ be patron, /}, Vac. 


ſtipends fall under the ſhort 
 preſctiption, 35 1. | 


U 


Valuatici of lands, 155; Valu- 
cd rent, 156. mult now be re. 


toured in lands formerly hold- 
en ward of the crown, 157. 
See tend. abr, 


Vaſal, 126, can ſub-fen, 129. 


In what the vaſſal's right con- 
_ fiſts, 171. et /egg;: L309 


Verbal agreement, 281. Verbal. 


bargain about lands, in what 


_ caſe effectual, 282. Verbalteſ- _ 


tament and legacy, 402. 
5 I e 


1 general or, ſpecial, 515 ½⁹ 

Vicar. 232. Vicarages, ib. 
See tend. „ 

Piolence. Acts of violence prove - 


Prdias of am aſſize, 5 14. either 
proper holding, 146. now a- 


* * n *. 
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Ward-bolding,\anciently the only 


able by witneſſes, 459. In caſes 
of violence or wrong, the ex- 


tent of the damages is fixed by 
the parties oath in litam, 457. 
Violent profits in remoyings, 187. 
How eſtimated, ib. 
inferred. 219. Preſumed vit. 
introm. by act ſederunt, 1b. 


Vit. intr. how excluded, 410. 


Vitioſity, how purged, 420. 
Confirmation of an executor - 
creditor does not ſcreen from 
it, 420. Vitions intromitters 
have no relief againſt each 


Valuntary redemption of wadſets, 


how executed, 201, 202. 
W. 


Tagfts, 198. Their ancient and 


boliſhed, and converted either 


into blanch or feu holding, 


162, 1 %ũ/%/% OO 
Harning' of tenants, 184. from 


tenements within burgh, 185. 
Warning not now preciſely 
- neceſſary in removings, ib. It 


was never neceſſary in extra- 


. 


*. 


Warrandice, 


o 


ordinary removings, 185. The 
; efleRt of warning, not inſiſted 
in, 187. HITCHES BY ©: 
ſimple, from fac and 
deed, and abſolute, 133. War» 
randice, how limited, 134. 


135. Is the crown bound in 


Wwarrandice, 134. Warrandiee 
in aſſignations, 134, 13 5. Ef- 


fecds of warrandice, 135, Real 


2 


5 os 


_ ciation of wadſets, 201. muſt 


be regiſtered, if the wadſetter 
Vas inſeft, 202. Wadſets pro- 
per and improper, 205, 206. 
Uſurious wadſets, 206. A pro- 
per wadſetter muſt cede the 


poſſeſſion on the reverſer's 


finding ſecurity, 206, 207. 

| Dee reverſion, | 
Wager. See fee. poo, 
Waith, or waiff goods, 110, 111. 
Valening, action of, 445. | 
Hard, caſuality of, 147. It com- 


Witchcraft, 482. 


* 


Warr. 16. 2 


Mitſunday, is fixed to May 15. 


in queſtions of removing, 184. 
n what caſes ſhe can o - 
blige herfelf, either with or 
without her huſband's conſent, 
71—73. A wife is preſumed 
praep?/ita negotiis domeſticis, un- 
leſs ſhe be inhibited, 72. She 
can teſt without her huſband's 
conſent, 73. In what caſes ſhe 
is entitled to a ſeparate ali - 
ment, 70. Paraphernalia are 
proper to the wife, 67. Wife 
free from perſonal diligence, 
69 Settlements to wives, 375, 
4333 

See ratification...  _ 
There can be 


now no proſecution upon au 


__ accuſation of witchcraft, ib. 


prehended at firſt the office of Mitnaſſes to writings muſt be de- 


_ 6 how burden- 
ed, ib. How it expired, 148. 
Tad ward; th. 


4 


ſigned, 284. They muſt ſub- 
ſcribe as witneſſes, 28 85 Pro- 
bation by witneſſes, 458. What 
. perſons 


Or OE 
* * — 


29 IN. 


469. What perſons rejected, 
13. Ultron eus witneffes, who 


offer themſelves without being 


cited, 463. Witneſſes receiv 
ed cum nota, 460 Witneſſes 


muſt be purged of partial 


counſel, ib. Diligence againſt 


witneſſes, „62. What wit- 


neſſes admitted in eriminal 


trials, 512. How far a fin. 
gfe witneſſes is ſufficient in 


the proof of crimes, $513. 
See reprobator. 
Nemun cannot be tutors of law, 
83. In what caſes are they 
admitted as witneſſes, 460. 
Wrongous impriſonment, what, 
and how puniſhed, 494,. 505. 


Mriter' name and deſignation 


muizt be inſerted in writings, 


R 235 ; : | 77. 
#riting muſt intervene in all 
; 
FP EN I. 8. 
Ars) F. (*;.3- 
774 12 


perſons admitted as witneſſes, 


DE W- 


bargains of land rights, 284; 
and in deeds whe Low 
agree that they ſhall be redu- 
ced to writing, and in- teſta. 
ments, 283, o. 
Writings. The folemnities of 
writings not privileged, 208, 
—287. Writings may be writ- 
ten wer ca 385. Golem. 
' nities No h writ, 28 4 
of — 2 of ate 
charges to tenants and mer. 
chants accompts and letters, 
288. of bills, 289. of writings. 
ſigned in a foreign country, 
294 ot promiſſory notes, ib. 


- 8 
Tur and day, how vnderſiood; 


